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MONDAY, MARCH 11, 1957 


Untrep Srates SENATE, 
SreLtect CoMMITTEE ON SMALL BuSsINEsS, 
SUBCOMMITTEE ON GOVERNMENT PROCUREMENT, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10: 35 a. m., in room 457, 
Senate Office Building, Senator George A. Smathers (chairman of 
the subcommittee) presiding. 

Present: Senators Smathers (presiding), Long, Monroney, Thye, 
Saltonstall, Schoeppel, and Kuchel. 

Also present: Senator Carlson; Walter B. Stults, staff director ; 
Philip F. Jehle, counsel; William D. Amis and Robert L. Weadock, 
professional staff members; Lewis G. Odom, Jr., executive secretary 
to Senator Sparkman. 

Senator Smatuers. The meeting will come to order. 

In view of the fact that the chairman of the subcommittee is suffer- 
ing from a little indisposition, I have asked the Senator from Cali- 
fornia to read an opening statement which would give us some idea as 
to where we are going and what we are trying to accomplish. 

Senator Kuchel ? 

Senator Kucuen (reading) : 


This is the first of two sets of hearings scheduled for this session of Congress 
by the Subcommittee on Government Procurement of the Senate Small Business 
Committee. As in the past, during this initial series we will focus our attention 
on certain problem areas that have arisen in connection with the small-business 
programs of the military services and concerning which specific complaints have 
been made to the committee by small-business firms. 

Later in the year, the committee will conduct somewhat more extensive hear- 
ings covering the procurement policies and practices of not only the military 
services, but also the other departments of the executive departments engaged 
in purchasing activities of significance to small business. 

In our approach to both of the inquiries outlined above, the committee is 
guided by the general proposition that it is the intent of Congress that the smaller 
tirms in our economy receive a fair and proportionate share of the contracts 
being awarded by our Government. As we all know, this basic premise has been 
spelled out in the Armed Services Procurement Act and is additionally manifest 
in the duties assigned by Congress to the Small Business Administration toward 
assisting the Department of Defense in this program. 

Last year I voiced my deep concern over the reports that small business’ share 
of total military procurement had dropped from 25.1 percent in fiseal 1954 to 
21.8 percent in fiscal 1955. I stated at that time that I did not feel that this 
decline necessarily represented a lack of official interest or a dearth of policy 
directives concerning the program, but perhaps the fault lay with an ineffective 
implementation of these policy directives at the operational level. 

However, today, when we have it reported to us that of some $17% billion 
spent by the Department of Defense within the United States during fiscal 1956, 
the share of the smaller firms slumped to 19.6 percent, and that for the first 
quarter of fiscal year 1957 the percentage skidded even further to a shocking 
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18.3 percent, our deep concern is translated into a real fear concerning the actual 
continuance of small firms as suppliers to our Military Bstablishment. 

Even when using the criteria for measurement that is probably the most 
realistic yet devised, that is, the small-business share of those contracts deemed 
suitable for production by small plants, the picture is even less encouraging. 
In 1953, small business received a healthy 74.2 percent of the net value of con- 
tracts believed suitable for the small firms. A steady and, unfortunately, appre- 
ciable decline has set in since that time until we now have it reported to us 
that for the first quarter of fiscal 1957, only 54.4 percent of the contracts suitable 
for small business are being awarded to them. 

Perhaps of even more far-reaching and greater significance is the apparent 
lack of interest being accorded the participation by small business in the research- 
and-development programs of the Department of Defense. The latest statistics 
ivailable reveal that small business received only 3.5 percent of the more than 
$1 billion expended for research and development, a shrinkage of over 45 percent 
from the previous reporting period when small business obtained the wholly inad- 
equate amount of 6.5 percent. 

It is patently obvious to this observer that the big corporations, currently 
monopolizing over 95 percent of the research-and-development activity, will be 
in a highly favored position when time comes to let the production contracts 
covering the items now being researched. 

I can assure you that the committee will give this matter its most searching 
attention during our second set of hearings later in the year. 

This current tre and surely 4 straight years of declining percentages is 
sufficient sampling to indicate a trend—must not only be halted immediately but 
must be reversed appreciably if we are to maintain the widespread, flexible, and 
comprehensive industrial base upon which our military must rely in times of 
partial or full mobilization. 

It is readily apparent to me from the record I have cited that meaningful 
administrative steps must be taken, and soon, to halt these plunging percentages, 
or Congress may well be forced to legislate an arbitrary percentage below which 
small-business participation will not be permitted to fall. 

This committee does not look with favor on social-type legislation such as the 
foregoing might well be considered; however, the committee looks with even 
less favor on the possibility of small business being eventually entirely excluded 
from the Government-procurement picture. 

Today we will hear testimony concerning a problem which appears on the 
surface to require correction at both the policy formulation and operational 
levels. Tomorrow a complaint will be submitted concerning qualified products 
lists, a subject which was discussed during our hearings last year and which we 
had hoped not to have to develop further. 

On Wednesday, the committee will hear witnesses discuss a basie and funda- 
mental procurement policy that has given rise to many doubts as regards the 
possible damaging effects of such policy on small business. 

All is not completely dark in the small-business purchasing and contracting 
picture, however. Efforts are apparently being made and, we trust, will con- 
tinue to be made, to put teeth into the various small-business programs of the 
Department of Defense. The committee was very pleased to learn of the recent 
issuance by the Department of the Army of a new control form providing for a 
pre-solicitation review and checklist concerning all procurements over-$5,000 in 
order to insure that small businesses will be given a fair and equitable oppor- 
tunity to compete for these contracts. 

We are hopeful that our discussions these next few days coupled with the 
continuing exchange of ideas between the committee and its staff and the appro- 
priate officials of the various departments of the executive branch, will permit 
the early development of constructive and substantive means by which small 
business may be assured of a greater percentage of the contracts being let by 
our Government. 





That is the chairman’s statement, and I congratulate him on it. 

Senator Smarners. Thank you very muc h, Senator. 

May we welcome the presence of so many Senators here this morn- 
ing, and particularly are we happy to have the Senator from Kansas, 
Frank C arlson, as a visitor, and also members of the full Committee 
on Small Business, Senator Schoeppel of Kansas, Senator Monroney 
of Oklahoma, and Senator Saltonstall of Massachusetts. 
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I understand that there are a number of administrative assistants 
here representing Senator Knowland, Senator Humphrey, and other 
Senators. 

Senator Saltonstall has to attend a conference on the appropriations 
bill, and he has asked to make a statement at this time. 

Senator Sarronstaty. Mr. Chairman, I appreciate this oppor- 
tunity to speak for a moment or two on a subject of very vital interest 
to me as a Senator from Massachusetts. It is one of the very worthy 
subjects which our committee is considering and which is before us 
this morning for discussion—the proposed c hs ange to a Department of 
Defense policy governing the award of contracts to small business on a 
set-aside basis. 

The amendment to the existing policy which has been proposed has 
very important implications for many industries in Massachusetts, 
particularly the shoe industry. As you know, much of the shoe in- 
dustry is located in Mass: wchusetts, and every shoe manufacturer we 
have is small business. 

Some years ago, Congressman Wigglesworth, who represents Brock- 
ton, where so much of the shoe business is loc ated, and I worked with 
John Kenney, who was then Under Secretary of the Navy for Pro- 
curement, to liberalize the contract policy so as to permit more small 
firms to take part in large orders which the Defense Department made. 

As I reeall it, Mr. Kenney agreed with us that our proposal had a 
a great deal of merit and he m: nade the change. Later he found that 
the existing procurement directives did not “authorize him to do so. 

Since that time, however, the policies have changed a good bit 
and multiple awards are now recognized as an established procedure 
tor assisting small business in receiving their fair share of military 
procurement. When under current policy, however, there is a mul- 
tiple award and a certain portion is set aside exclusively for small 
business, the procuring department may negotiate this set-aside with 
the lowest small-business bidder, regardless ‘of the price he bids. 

The policy dictates, however, that the firm being negotiated for 
the set-aside portion take the contract at a price equal to the we eighted 
average of the prices of all those companies which were awarded con- 
tracts on the competitive portion of the procurement. This means 
that the small business which gets the set-aside portion actually must 
produce at a lower price than the price established for the highest 
bidder in the competitive range. 

The new policy, which I strongly endorse, will mean that the small 
business getting the set-aside portion can take the contract at the 
price equivalent to that of the highest bidder awarded a contract 
in the same procurement. This change would certainly not penalize 
the Government, since, without the set-aside procedure, the procur- 
ing department would have to pay the higher figure anyway. 

This arrangement would be much more equitable for the small 
business which takes advantage of the set-aside procedure. There 
can be no adverse effect on larger companies, since these funds have 
already been allocated for « ‘ontracts with small business. 

Mr. Chairman, small businesses in the shoe industry, of which we 
have many in Massachusetts, have particular difficulty in competing 
with the larger firms, since production volume means a great deal. 
Their problems are particularly difficult when price and Government 
specifications are the sole criteria, because workmanship is such a 
variable factor. 
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It is the established policy of Congress, as expressed in almost every 
procurement statute written in the last 10 years, to insure that small 
business share fully in the vast defense procurement programs. As 
your statement which was read by the Senator from California 
showed, that has not always worked out. 

Small business is the bulwark of our free-enterprise system; it is 
the foundation of our economy, to which our Nation owes so very 
much for its great industrial strength. Small business is certainly 
entitled to every consideration which we can make, which in all fair- 
ness will enable them to compete under reasonable terms for the large 
volume of Government procurement which we appropriate each year. 

As one vitally concerned with the welfare of small business, I urge 
that we give very serious consideration to what I believe to be a meri- 
torious proposal, indeed. 

Mr. Chairman, with the committee’s permission, I would like to 
insert as a part of my remarks a letter I wrote to the new Secretary of 
the Navy or the prospective Secretary of the Navy, Mr. Gates. I un- 
derstand that there is an amendment to Directive No. 4100.9 of June 
10, 1953, being considered in the Department of Defense, and that all 
the services except the Navy have approved of it. The Navy has 
objected to this amendment. 

I would like to put this letter in the record at this time, Mr. 
Chairman. 

Senator Smatruers. Without objection, so ordered. 

(The letter referred to is as follows :) 


Marcu 7, 1957. 
Hon. THomas GATES, 
Under Secretary of the Navy, Department of the Navy, 
Washington, D. C. 

Dear Mr. Secretary: I understand that there is presently within the Depart- 
ment of Defense consideration for an amendment to Directive No. 4100.9 of 
June 10, 1953. The amendment proposed will have very important implications 
for several industries in Massachusetts. 

Of the four services, I understand that only the Navy has objected to the 
amendment. The amendment would authorize procurement officers to negotiate 
set-aside contracts for small business in the highest price which had been awarded 
on a competitive basis. Current policy provides that the set-aside award to 
small business be made at the weighted average price of the contracts awarded 
by competitive bid. The proposed amendment seems to have considerable merit 
because current policy provisions force the small-business firm to contract at a 
price lower than one of its larger competitors who is awarded a quantity in the 
same procurement. Allowing a small business to negotiate a price equivalent 
to the highest price awarded to one of the firms bidding competitively would 
certainly not penalize the Government since without the set-aside procedure, 
the procurement department would have to pay the higher figure. Under the 
amended procedure, therefore, the Government would pay approximately the 
same amount with or without the set-aside procedure, whereas under the present 
system the Government acquires a price advantage by using a weighted average. 

As you can imagine, this amendment means a great deal to many industries, 
particularly the shoe industry, much of which is located in my State. Unlike 
many other industries, a small business in the shoe industry has particular diffi- 
culty competing with larger firms when price and Government specifications are 
the sole criteria. This amendment will have a very beneficial effect in providing 
a small business with a greater opportunity to share in the procurement of the 
Defense Department. I am sure that your consideration of these problems will 
be appreciated indeed by all of us who are vitally concerned with the welfare 
of small business. 

With kind regards, 

Sincerely yours, 


LEVERETT SALTONSTALL, 
United States Senator. 
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Senator Satronsta.u. This matter is very important to us in Massa- 
chusetts and, Mr. Chairman, might I say that the best pair of shoes 
that I have, and have had for the last 14 years, is a black pair that 
were made by a small firm in Massachusetts. That company could not 
possibly compete on some of the large contracts made today. I would 
be glad to show you these shoes; they are still just as good as the day 
they were made—a real tribute to the workmanship that went into 
them. 

Senator SmarnHers. We are sympathetic to your problem, Senator. 
Thank you very much, and we will incorporate your statement in the 
record. Thank you very much. 

I take this opportunity to welcome Senator Thye, Then I would 
like to welcome the Assistant Secretary of Defense, Mr. McGuire, 
whom we expect to hear from a little later in these proceedings. We 
will be calling on you, I think it is tomorrow, sir. We are mighty 
happy to have you here. 

Our first witnesses represent the Western Petroleum Refiners Asso- 
ciation, Mr. Donald O’Hara and Mr. Delpha L. Anderson. Will they 
come up please? 

I think Mr. O’Hara is going to make the statement, and Mr. Ander- 
son is going to be with him. Mr. Anderson, would you sit there with 
Mr. O’Hara? 

Mr. Anderson is the vice president of Vickers Petroleum Co., of 
Wichita, Kans. 

Mr. Anvrrson. May I correct you, please; general sales manager. 

Senator Smatuers. All right, sir. We are very happy to have you 
here, both of you. Mr. O’Hara, do you have a written statement. 

Mr. O’Hara. Yes. 


STATEMENT OF DONALD 0’HARA, COUNSEL, NATIONAL PETROLE- 
UM ASSOCIATION, WASHINGTON, D. C., AND WESTERN PETRO- 
LEUM REFINERS ASSOCIATION, TULSA, OKLA.; ACCOMPANIED BY 
DELPHA L. ANDERSON, GENERAL SALES MANAGER, VICKERS 
PETROLEUM CO., WICHITA, KANS. 


Mr. O’Hara. I will introduce myself. My name is Donald O’Hara, 
and I am an attorney associated with Mr. Fayette Dow, general counsel 
of the National Petroleum Association, the Western Petroleum Re- 
finers Association, and I am appearing here today on behalf of some of 
our smaller members who have participated in this program. I have 
furnished a copy of my written statement to Mr. Jehle, the committee 
counsel, and, if it is all right with the committee, I would just like to 
make a brief oral summary of it. 

Senator SmarHers That will be fine, and we will make your state- 
ment a part of the record. 

(Mr. O’Hara’s prepared statement is as follows:) 


STATEMENT OF Donatp C. O’HarA, COUNSEL, WESTERN PETROLEUM REFINERS 
ASSOCIATION, WASHINGTON, D. C. 


The National Petroleum Association includes in its membership most of the 
refiners, large and small, operating refineries east of the Mississippi River and in 
California. The Western Petroleum Refiners Association iacludes in its mem- 
bership substantially all of the refiners operating in the midcontinent area. 
IT am appearing here today at the invitation of the committee to discuss the par- 
ticipation of the smaller refineries in the procurement of petroleum products by 
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the Government, and am appearing for those refiners. The observations which 
I am making today are based on my own experience in dealing with these ques- 
tions on behalf of some of our members, and not on any formal action by either 
of these associations. I have also had some experience on the Government side 
of this problem, because during the latter part of World War II, I was the 
executive officer in the Office of the Quartermaster General and I served for a 
time as a member of the Quartermaster Contract Adjustment board. 

In reviewing our files on this subject, I was interested to note that it was 
just 9 years ago that I had an opportunity to discuss this same subject before 
the House Armed Services Committee, in February 1948. I have here a copy 
of the recommendations which we made at that time, in which I think you may 
be interested. We recommended then: 

(1) That Congress continue the authority of the services to make ne- 
gotiated purchases and purchases based on a sliding price scale or the 
market price. We recommended that, along with this policy, the services 
adopt a uniform policy of making public the complete results of a negotiated 
purchase after the transaction has been completed. 

(2) That the services give up the so-called open-end clause in their con- 
tracts and make contracts for a definite quantity which will be binding upon 
both parties. 

(3) That Congress give consideration to some method to protect a con- 
tractor against retroactive liability when he enters into a contract upon a 
standard Government contract form. 

(4) That the armed services devise a simpler, more prompt method of 
paying contract obligations. 

(5) That the proposed Armed Services Petroleum Procurement Agency 
be combined with the Petroleum Board, and that the Agency be given real 
authority to coordinate all petroleum purchases, including those now being 
made by the Federal Bureau of Supply for the Army. 

The most important of these was No. 5—that the procurement of petroleum 
products by the Army, Navy, and Air Force be centralized in one central agency. 
This was done in the Armed Services Petroleum Purchasing Agency, which has 
recently been assigned to the Navy and is now called the Military Petroleum 
Supply Agency. I am sure that all of the supplying companies feel that this 
consolidation has worked to the benefit of both the Government and the supply: 
ing companies, and I think that the Agency has been very efficiently operated. 

Now I should like to review briefly the history of the present set-aside pro- 
gram of the MPSA. We believe that the first step toward such a program was 
taken when A. W. Scott, who was then president of the National Petroleum 
Association, wrote to Dr. Arthur Flemming, of the Office of Defense Mobilization, 
in October 1954. Dr. Flemming was at that time serving as Chairman of the 
President's Cabinet Committee on Energy Supplies and Resources Policy. I 
have here a copy of Mr. Scott’s letter, which I should like to offer as an exhibit 
to accompany my statement. 

3efore discussing this letter, I should like to insert a comment at this point. 
We are often asked whether the major companies are opposed to this program 
of assisting the smaller refiners. We have a number of directors of both our 
associations who are affiliated with major companies. This program was dis- 
cussed with them, and I should like to say for the record that not one of them 
ever expressed any opposition to it. I firmly believe that most executives of 
major companies would like to see the independent refiners continue in business. 
Unfortunately, the major companies are caught in such a competitive struggle 
with one another that the independent often finds it hard to maintain his place 
in the market. 

Shortly after the letter was sent to the President’s Committee, Mr. Scott sent 
a copy of the letter to the Secretary of Defense. We subsequently received 
a reply from the Defense Department under date of January 12, 1955, in which 
they rejected the idea on the grounds that it would require “the authority to 
negotiate supply contracts at higher prices than the competitive market price.” 
I have a copy of this letter, which I would like to offer as an exhibit. 

The President’s Committee took no specific action with respect to our recom- 
mendation, but its report, which was made public on February 26, 1955, contains 
the following recommendations: 

“5. Petroleum refining capacity.—The Departments of Defense and the 
Interior should have studies made by their staffs and expert advisers as to 
the adequacy of present and prospective refinery capacity, both as to amount 
and dispersal, as well as other factors, to determine the need for any measures 
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to maintain refinery capacity necessary for defense purposes, particularly the 
capacity operated by small, independent refineries.” 

We heard nothing further with respect to this recommendation and so, in 
January 1956, G. B. Hunter, who is now the president of the National Petroleum 
Association, wrote to Dr. Flemming and to the Defense and Interior Departments 
to inquire whether any action had been taken to carry out the recommendations 
of the President’s Committee. At about the same time, the Small Business 
Administration also urged the Defense Department to extend its set-aside pro- 
gram to petroleum, and, shortly after that time, the Defense Department an- 
nounced that it was establishing a program to benefit the smaller refining 
companies. 

This program has now been in effect since last July when the first purchases 
of jet fuel were set aside for small business. We believe that the program has 
been a success, and we have no comments to make except certain technical 
ones, which I understand your committee wishes to consider. 


WEIGHTED-AVERAGE PRICE 


The first of these is the controversy over the use of the so-called weighted 
average versus the cutoff price. This can be best explained by using an ex- 
ample. Let us say that the Government advertises for bids on 40 million bar- 
rels of jet fuel, and decides to set aside 10 percent, or 4 million barrels, 
exclusively for small business. In such a case, it advertises the entire quantity 
and solicits bids in the usual way. However, since no one supplier could pos- 
sibly supply the entire qauntity, the Government must of necessity purchase 
its requirements from a number of suppliers. Let us say that the lowest bid 
offered is 10 cents a gallon. The Government will take the total quantity 
offered at this price. It will then purchase from the next lowest at, let us 
say, 10144 cents per gallon, and so on up the price scale until it has accepted 
bids for the entire unreserved portion, or 36 million barrels. If the highest 
price paid is 11 cents, this is known as the cutoff price. That is to say, all 
those who bid higher than that are cut off and are not awarded a contract. 

The remaining 4 million barrels, reserved for small-business participation, 
are awarded by direct negotiation with the firms which are recognized as 
small business. The statute (15 U. S. C. 643) does not provide any clue as to 
the price at which such contracts should be negotiated. It simply provides 
that the award shall be made at a price which the purchasing agency and the 
Small Business Administration determine to be in the national interest. 

In interpreting a similar section of the Armed Service Procurement Act of 
1947, the Comptroller General has held (31 Comp. Gen. 347) that such con- 
tracts may be negotiated with small-business firms at a higher cost to the 
Government than is otherwise obtainable. In an opinion dated August 31, 
1956, the Comptroller General held the same authority exists for negotiated 
awards made under the Small Business Act. The Defense Department, how- 
ever, has taken the position that it will make such awards only at the so-called 
weighted average price at which the unreserved portion was awarded. This 
would mean, for example, in the hypothetical situation which I just cited, that, 
if the weighted average was 1014 cents, it would make awards to small business 
only at that price, even though it had already purchased half of its total require- 
ments at a higher price. It has continued this policy even though it was spe- 
cifically attacked by the Comptroler General in his letter of August 31 addressed 
to the Small Business Administration. I suppose this must be some kind of a 
historic milestone—the only case in history where the Comptroller General 
ever criticized a contracting officer for making awards at a price that was too 
low. 

We believe that the intent of the statute was that such awards should be 
negotiated at the highest price paid to bidders on the unreserved portion. 

There are two other features of this program upon which I would like to ecom- 
ment although I am informed by the committee counsel that they are to be 
covered in detail by your full committee at a later time. 


PURCHASES FROM MANUFACTURERS AND DEALERS 


The present regulations of the Small Business Administration limit partici- 
pation in the set-aside program to small manufacturers. Jobbers are permitted 
to participate only when they certify that the product which they are offering 
was obtained from a small manufacturer. I understand that the jobbers have 
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filed a protest with the Small Business Administration asking that this regula- 
tion be changed to permit unlimited participation by jobbers. While we recog- 
nize the fact that there are many jobbers who are independent businessmen, 
I think that, as a practical matter, any change in this rule would amount to an 
abandonment of the small-business program. 

The Walsh-Healey Act requires that the Government purchase its requirements 
solely from manufacturers or regular dealers. The term “regular dealer” in 
petroleum has been defined by the Labor Department as any seller who has either 
storage or tank trucks. He does not have to take title to the product which 
he offers, nor is he required to have the storage or the trucks at the place where 
he submits a bid. For example, if a jobber has storage in New York City or 
operates tank trucks in New York City, he is eligible to bid on deliveries in 
New Orleans, Los Angeles, or any other place in the country, even though all 
he can do at these points is to act as a broker offering product which will be 
manufactured, stored, and delivered by someone else. 
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DEFINITION OF “SMALL BUSINESS” 


There have also been some questions raised with respect to the definition 
of “small business.” The present regulations define small business for procure- 
ment purposes as one with less than 500 employees. If a manufacturer has more 
than 500 employees but less than 1,000, he can apply to the Small Business 
Administration for a special certificate, certifying him as “small business.” 

We believe that the classification of refineries by the number of employees is 
unrealistic. There is no direct relationship between the number of employees 
and the size of a refining business. Some refineries have a large number of 
employees engaged in shipping, canning, sales, etc., thus making their total 
number of employees much greater than other plants with a greater throughput 
and larger capital investment. There are several lubricating oil refiners, for 
example, with crude runs of less than 4,000 barrels per day, which have more 
than 500 employees. There are other refineries with crude runs in excess of 
30,000 barrels per day which have substantially less than 500 employees. 

The size limitation of 500 employees is not universally recognized throughout 
the Government. As a matter of fact, the Small Business Administration itself 
established the 500-employee standard for procurement purposes, and, in the 
same regulation, classified petroleum refiners as “small business” for loan pur- 
poses when they have less than 1,000 employees. 

The Department of the Interior has also been faced with the problem of 
defining a small refiner for the purpose of the O’Mahoney law, which provides 
preference for small refiners in the sale of Government-royalty crude oils. In 
this case, the Interior Department has defined a small refiner as one which is 
independently owned and operated and has a daily aggregate crude-oil capacity 
which does not exceed 15,000 barrels per day. 

When the National Petroleum Association first recommended to the President’s 
Cabinet Committee that the Goernment grant assistance to small refiners, A. 
W. Scott pointed out in the letter which I have already submitted as an exhibit 
that the Government was trying to encourage the dispersion of new refinery 
capacity, while at the same time it was doing nothing to preserve capacity which 
was already built in dispersed locations. Scott said in his letter that, “It would 
seem, under this authority, the Secretary of Defense could very properly make 
a determination that the interest of National Defense would be served by the 
purchase of a substantial portion of the military requirements of petroleum from 
the smaller refineries located outside the congested urban areas and, wherever 
possible, supplied with crude oil from nearby areas.” We are still of the opinion 
that the national interest would be served by a policy of busying a substantial 
quantity of military requirements from inland refineries, most of which are 
operated by the smaller companies. It is true that there would have to be some 
exceptions, but I think the number of exceptions would be much less than by the 
use of any other standard. 

If the Small Business Administration feels obliged to continue to use the num- 
ber of employees as the only standard, I believe that the number should be 
higher than the present figure. It seems obvious that what constitutes small 
business in one industry may not in another. We understand that the Small 
Business Administration has rejected the industry by industry approach on the 
ground that Government contracts are classified on a commodity basis rather 
than by industry. However, in the case of petroleum, we believe that there is 
very little difference between the industry classification and the commodity 
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classification, since no one but petroleum refiners and dealers offer petroleum 

products to the Government. We do not have in the petroleum industry a 
“Big Four” or “Big Three” as is true in some other industries that are more 
highly concentrated. A study made by the Petroleum Administration for De- 
fense, for example, showed that on January 1, 1951, there were 365 separate 
petroleum refineries in the United States. 137 of them had a crude intake 
capacity of 50,000 barrels a day, or more, and were owned by 20 different 
companies. The balance of the refining capacity was divided among 228 re- 
fineries, which were owned by 204 separate companies. We believe that if 
participation in the small business program was limited to refiners with 
les than 50,000 barrels a day of capacity, you would have a standard which 
would be readily accepted by the industry and would carry out the intent 
of the statute. 

Mr. O’Hara. In the first place, as I told Mr. Jehle, I was interested 
to note when he invited us to testify on this subject that I had ap- 
peared on this very same subject before the Subcommittee of the 
Armed Services Committee of the House just 9 years ago in February 
1948, and I have included in my statement a copy of the recommenda- 
tions which we made at that time, because I think they might be of 
some interest to the committee. 

I won’t review them all now, except to say that the most important 
single one then was that we ur wed that the purchases which were then 
being made separately by the Army, Navy and Air Force, be combined 
into a single agency, and that was done shortly afterward, into an 
agency which was known as the Armed Services Petroleum Purchas- 
ing Agency. 

"That rec ently has been assigned to the Navy, and it is called the 
Military Petroleum Supply Agency. I would like to say before I 
start in that we have had a good deal of experience representing our 
members before that agency. We feel that the Agency has been 
very efficiently administered, and we are not appearing here today 
with the intention of making any complaint about the Agency. 

We are concerned with the interpretation of this small- business 
regulation, and we feel that the interpretation which has been given 
to it by the Navy Department does not represent the intent of the 
statute. 

Senator Smaruers. May I ask a question right there? I am not 
clear on this. You say the Agency is under the exclusive control of 
the Navy? 

Mr. O’Hara. Yes, sir. It was until recently under a joint com- 
mittee on which each of the three services appointed one of the three 
directors. I have forgotten the exact date, but I think in December 
it was turned over to and put under the exclusive control of the Secre- 
ts ay of the Navy. 

Senator Smatuers. Does this agency purchase the petroleum for all 
of the branches of the service ? 

Mr. O’Hara. Yes, sir; all three branches of the service. 

Senator Smaruers, All right, sir. 

Mr. O’Hara. I would like to review briefly the history of this pres- 
ent set-aside program. We believe the first step toward such a pro- 
gram was taken in 1954 when Mr. A. W. Scott, who is president of 
Wolf's Head Oil & Refining Co., of Oil City, Pa., and who was at that 
time president of the National Petroleum Association, wrote to Dr. 
Arthur Flemming, who was acting as Chairman of the President’s 
Cabinet Committee, his Fuel Advisory Committee. At that time he 
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recommended that the Government establish a program to provide 
some assistance to the smaller refiners. 

Now I have a copy of this letter which I would like to offer as an 
exhibit to be a in the record along with my testimony. I won’t 
read it all now, but a little later on I want to refer back to one part of it. 

Senator Smaruers. Without objection, it may be included in the 
record. 

(The letter referred to is as follows:) 


NATIONAL PETROLEUM ASSOCIATION, 
Washington, D. C., October 15, 1954. 
Dr. ARTHUR S. FLEMMING, 
Chairman, Committee on Energy Supplies and Resources Policy, 
Office of Defense Mobilization, Washington, D. C. 

Dear Dr. FLEMMING: In a statement issued from your office under date of 
October 7, you requested the written views of interested parties on methods which 
would assist in the continued development in the United States of energy resources 
and fuels. The statement refers particularly to recommendations. which would 
lead to strengthening the national defense, providing orderly industrial growth, 
and assuring supplies of energy resources and fuel. This letter is submitted in 
response to your invitation. 

The National Petroleum Association has in its membership most of the com- 
panies, both large and small, operating refineries east of the Mississippi River. 

s * * * * %* * 


Because of the short time between your invitation for comments and the deadline 
of October 20 set in that invitation, we have not had time to submit our views 
to formal action by our board of trustees. I am therefore submitting them to 
you in my capacity as president of the association but I am sure that my views 
are shared by many other refiners. 

The refining branch of the petroleum industry has expanded, as have other 
branches of the industry, since World War II in order to meet the tremendously 
increasing demand for petroleum products. Nevertheless, I am disturbed by the 
fact that this growth has been accompanied by a heavy mortality among the 
small independent refineries and a concentration of refinery capacity in the 
large industrial areas which would be most vulnerable to attack in the event of 
another war. For example, only a few months ago the United States Bureau of 
Mines of the Department of Interior released its annual survey of refinery 
eapacity. It shows that on January 1 of this year our domestic refining capacity 
was more than 8 million barrels per day, an increase of more than 368,000 barrels 
per day during 1953. The report also shows that there was on January 1 an 
additional 253,000 barrels a day refining capacity under construction, much of 
which has been completed and is now in operation. At the same time, however, 
the number of operating refineries decreased from 343 to 337 during 1953 and 
a number have been shut down since the first of this year. If we compare these 
figures with the period immediately preceding World War II we find an even 
more startling contrast. If we go back to January 1, 1940, which might be called 
the last true peacetime year, we find that domestic refining capacity had reached 
what was then a new high of 4,196,694 barrels a day or only about half of our 
present capacity. The number of operating refineries on January 1, 1940, was 
547. To put it another way, the number of refineries decreased more than 38 per- 
cent during the same 14 years that our total refining capacity has nearly doubled. 
We all realize that tremendous refining capacity will be required if we are ever 
called upon to fuel another war but the plain fact is that we are preparing to meet 
the threat of an atomic war dependent on a petroleum refining industry nearly 
twice as big as the industry which we had at the beginning of World War IT but 
which, because of its concentration, is now 38 percent more vulnerable to attacks 
upon our great industrial communities. 

This concentration has been a result of the fierce competition in the oil indus- 
try and there are sound economic reasons for it (access to deepwater transporta- 
tion, proximity to large marketing centers, lower operating costs of larger units, 
etce.). Iam not suggesting that anything can, or should, be done to reverse this 
trend by trying to get new capacity built in areas where it is not economically 
justified. We do suggest, however, that the Government use its purchasing power 
to attempt to sustain some of the dispersed refining capacity already in existence. 

Your agency has made it clear on a number of occasions that you favor a 
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dispersal of our essential industrial capacity. I note, for example, that in a 
press release issued by your office under date of March 12, 1954, referring to a 
new order extending 100-percent accelerated tax amortization on funds spent 
for protective construction, there appears the statement that “in signing the 
order, Mr. Flemming stressed that it is the Government’s policy to encourage 
the location of new defense plants away from probable targets in accordance 
with the national industrial dispersion policy.” And again, a statement released 
Wednesday, July 14, says: “The Office of Defense Mobilization disclosed today 
that it has requested Federal agencies concerned to identify areas of vital defense 
production excessively concentrated in vulnerable locations * * * ODM officials 
have long said that the best protection for a plant against enemy bombs is for 
it to be located outside vulnerable areas. To encourage dispersal of new pro- 
duction facilities in the defense amortization program, ODM with certain excep- 
tions, has been refusing tax-amortization benefits from proposed facilities cost- 
ing $1 million or more, scheduled for location in congested urban areas or near 
major military installations.” 

There is good reason to believe that dispersal of petroleum refining capacity 
may be more important than any other form of industrial dispersion. I have 
been interested in reading a recent address by Dean H. L. Bowman, of the Drexel 
Institute of Technology. Dean Bowman also has served as Director, Physical 
Damage Division, United States Strategic Bombing Survey. In this capacity 
he made a survey immediately after World War II of the damage caused by 
strategic bombing in Germany and Japan. After a summary of the damage to 
German industries, he comes to the conclusion that “There can be no question- 
ing the statement that the German collapse occurred when it did because of the 
results of bombing on two industries—transportation and oil.” He comes to a 
similar conclusion with respect to the Japanese situation. 

The Air Force has established a number of bases at widely scattered locations 
over the United States. It seems obvious that if these bases could have small, 
widely distributed sources of supply, independent of one another and of any 
central transportation system, that this would be a great national safeguard. 
The question is, How can this be accomplished? The granting of accelerated 
amortization certificates, while it has been helpful to many small refiners, is not 
a sufficient inducement to bring about the building of plants in areas where they 
are not economically justified. At the same time, however, the Government is 
neglecting the opportunity to help maintain refinery capacity that is already 
available in these areas, much of which is threatened with extinction. 

Iam advised that no statutory change; wouid be necessary to accomplish this. 
For example, the United States Code, title 41, paragraph 151 (c) (16), provides 
that all purchases and contracts for the Government shall be made by formal 
advertising except when “the agency head determines that it is in the interest 
of the national defense that any plant, mine, or facility or any producer, manu- 
facturer, or other supplier be made or kept available for furnishing supplies or 
services in the event of a national emergency. * * *” It would seem that under 
this authority the Secretary of Defense could very properly make a determina- 
tion that the interests of national defense would be served by the purchase of a 
substantial portion of the military requirements of petroleum from the smaller 
refineries located outside of the congested urban areas and, wherever possible, 
supplied with crude oil from nearby areas. 

A good example of a product to which this policy could be applied is jet fuel, 
upon which our Armed Forces are becoming increasingly dependent. The con- 
version to jet engines has proceeded so rapidly that the Armed Forces are buying 
approximately 70 million barrels of jet fuel during the current fiscal year. It 
is estimated that this demand will double within the next 5 years—without a 
war. And, of course, in the event of war the demand would be tremendous. 
Jet fuel, unlike aviation gasoline, can be made in any refinery, without speciai 
alkylation facilities, and yet many Air Force bases are presently obtaining their 
requirements of jet fuel from distant refining centers rather than nearby small 
refineries. The same thing is also true of a wide range of products, including 
motor gasoline, lubricating oils, etc. 

We believe that these requirements could be purchased under the policy which 
we suggest at very little additional cost to the Government. At the same time, 
two other important objectives of our national policy would be served—continued 
dispersal of supply facilities and the encouragement of smaller business enter- 
prises. 

Very truly yours, 
A. W. Scort, President. 
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Senator Smaruers. Mr. O’Hara, may I interrupt you just a second 
here. You have all of this outlined, this problem, in your written 
statement, I take it. The chairman, as an illustration, is not entirely 
acquainted with just what this problem is that we are trying to point 
up. 

Could you start off and go back just a little bit and tell us just what 
it is that basically is the trouble? Is it the fact that small business 
is not. getting enough of this portion of the sales? I mean, give us the 
background of this thing before you give us all the other data. 

Mr. O’Hara. All right, if you want to go back to the origin of 
this thing. 

We recommended—well, I will go further back than that. 

As you know, the President appointed a committee, the correct 
title of which was the Committee on Energy Supplies and Resources 
Policy. It was a Cabinet committee, and they asked the various as- 
sociations in the coal industry, the oil industry, and others, to make 
recommendations to the Committee on how the Government should 
deal with business for national-defense purposes. 

We wrote to the committee, and we pointed out to them that we 
thought there was a special situation existing in the oil industry, and 
that is that the oil industry has the same characteristics, as is happen- 
ing in many industries, there is a greater efficiency in the larger plants. 
And over the years, the large plants, which are located on deep water, 
that is, where they are also near to the market, are taking a greater 
and greater share of the refining business. As a result, you see the 
refining business being concentrated along the Delaware River, Hous- 
ton ship channel, East Chicago, and places like that. 

We feel the Government would be justified in trying to encourage 
the capacity of the smaller plants, most of which are located in the 
interior of the United States and nearer their sources of crude oil. 

As a matter of fact, the Government has a program of trying to en- 
courage this dispersal of capacity, because they try to—they prohibit 
the granting of an amortization certificate if you are going to build a 
plant in a location which is a congested commercial area. Yet at the 
same time, at least at that time, they were not giving any encourage- 
ment to the smaller plants which were located in the interior. 

I would like to point out we are talking about two different subjects 
here, in a sense. The question of dispersal is not necessarily related 
to the question of small business, but in the oil business it happens to be. 

If you look at a map of the United States, you will find that, with 
very few exceptions, the small refineries are located inland. They are 
located in Oklahoma, north Texas, in Kansas, Missouri, all through 
that area, clear up into Dakota. A good many of them are located 
in Michigan. There are a number in western Pennsylvania, Kentucky, 
West Virginia; whereas the larger plants are being built along the 
seaboard or along rivers. 

So we think that a program which approached it from the stand- 
point of dispersal would accomplish the same objective. 

Now, after we made this recommendation, we heard nothing 

Senator Monroney. Would you yield there? 

Mr. O’Hara. Yes. 





Senator Monroney. Is it not a fact, Mr. O’Hara, that a great many 
of these interior refineries have been shut down or dismantled as the 
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trend has moved toward deep water to gain port oil supplies and 
cheaper rates by integrated companies ? 

Mr. O’Hara. That is right. As you know, in Oklahoma there have 
been a number of them shut down in recent years. 

Now, another interesting thing about it is that another problem the 
small refineries have had is this constantly increasing octane race 
which made it harder and harder for them to make the aviation gaso- 
line. Jet fuel is one thing all of these small refineries are capable of 
making. We think it would not only be in the interests of small 
business but in the Government’s interest to buy an increasingly large 
share of its jet-fuel requirements from its inland refineries which are 
served by domestic crude, and which are not subject to attack as are 
refineries which are located along the seaboard, say, in the Delaware 
River or the Houston ship channel, places like that. 

We then sent a copy of our recommendation to the Department of 
Defense, and we received a letter from the Department of Defense, 
which I would also like to offer as an exhibit, which is dated Janu- 
ary 12, 1955. ie 

Senator Smaruers. Without objection, it may be incorporated in 
the record. 

(The letter referred to is as follows :) 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
Washington, D. C. January 12, 1955. 
Mr. A. W. Scorrt, 
President, National Petroleum Association, 
Munsey Building, Washington, D. C. 

DeaR Mr. Scorr: I appreciate your letter of December 17, 1954, in which you 
expressed interest in maintaining a broad mobilization base in the petroleum 
industry. 

The policy statement released by the Secretary of Defense, dated December 7, 
1954, requested the military departments to review proposed procurement of 
items contained in the Department of Defense Preferential Planning List. Pe- 
troleum products, thus far, are not on this list. 

An analysis of the Armed Services Petroleum Purchasing Agency’s procure- 
ment activities during the past fiscal year indicates that small business has 
consistently been given an equitable opportunity to compete for military pur- 
chases of petroleum products. As you know, small refining companies normally 
do not have the productive capacity to enable them to bid on certain petroleum 
products or types of procurement. These include such products as aviation 
gasoline, grades 115/145 and 100/130, or aviation grade alkylate, and such types 
of large bulk deliveries of Navy special fuel oil or jet fuel by tanker or barge. 

During fiscal year 1954, ASPPA awarded small business 50 percent of its 
total contractual actions, which represents 16 percent of ASPPA’s total dollar 
procurement. In the same period, small business received approximately 67 
percent of the small business potential. These percentages appear to be con- 
tinuing in the current fiscal year. Incidentally, less than 5 percent of the 
United States refining capacity can be classified under existing criteria as small 
business. 

The present policy of the Department of Defense is to obtain for small business 
concerns the greatest practicable participation in the defense procurement pro- 
gram; however, it does not appear to be feasible at this time to include in our 
efforts uneconomic military procurement of petroleum products as a stimulus 
for continued dispersal of petroleum refineries. 

The authority to negotiate supply contracts at higher prices than the com- 
petitive market price, in order to maintain an adequately dispersed mobilization 
base, involves many ramifications and, if followed without limitation, would 
result in considerable inequities such as, but not limited to: (1) the necessity 
to give both monetary and contractual preference to refiners in dispersed areas 
to the exclusion of both large and small refineries in concentrated areas; (2) 
the direct subsidization of only part of the petroleum industry; and (3) the 
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degree to which monetary preference would be given when two or more refineries 
meet.dispersal criteria. 

You may rest assured that the Department of Defense is doing everything 
practicable within its authority to insure a properly dispersed and still adequate 
petroleum mobilization base, giving full consideration to small-business interests. 
An example of this is contained in the armed services procurement regulation 
which provides that in cases of equal low bids, one of which is submitted by a 
small-business concern, the award shall be made to the small-business concern. 

Again let me express my appreciation for your interest in this matter. 

Sincerely yours, 
R. C. LANPHIER, Jr., 
Deputy Assistant Secretary of Defense (Supply and Logistics). 

Mr. O’Hara. The most significant part of this letter, to me, is the 
fact that they rejected our idea on the ground it would require author- 
ity to negotiate supply contracts at higher prices than the competitive 
market price. 

Now the interesting part of that is, they rejected the idea because 
they felt they were not willing to pay ‘above the market price to help 
small business. The issue that is before the committee is the fact they 
are going to the other extreme, and they are not even willing to pay 
the market price. 

So that brings me to what is the principal question before the com- 
mittee right now, which is this weighted-average price. I would just 
like to take a moment to explain how they arrive at that price. 

Senator Smatruers. I do not want to get us off the subject, but may 
I ask one question? You earlier mentioned the Government giving 
‘apid amortization to these proposed refineries. Do you know of any 
instances where they have given rapid amortization to, we will say, 
inland refineries ¢ 

Mr. O'Hara. Oh, yes; they have given many. As far as the work- 
ings of the amortization program, I think it has been very fair. I 
think the small refiners have received the same consideration the big 
ones have. 

Senator Smatuers. Fine. 

Mr. O’Hara. But I am making the point that the Government is 
following a policy of trying to encourage dispersal of capacity, and 
I think they at the same time should encourage the maintenance of 

‘apacity that is already there. 

We know there are these small refiners in Kansas, Oklahoma, and 
other places, that are shut down, and we think the Government could 
help keep some of them alive. 

Now the controversy over the weighted-average price works this 
way. Let’s say the Government advertises for 40 million barrels of 
jet fuel, and they do buy about that amount for a 6-month period, and 
they decide to set aside 10 percent, or 4 million barrels, for small 
business. 

The first thing they do is advertise for bids for the entire 40 million. 
Now there isn’t any refiner which is capable of supplying the whole 
amount, so they take the lowest bid and they buy the total quantity 
offered them. ‘Let’s say the lowest bid was for 10 centsa gallon. They 
will buy all he offers at 10 cents a gallon. 

Then they have to go to the next higher bid, and we will say it is 
1014. They buy all they « ‘an at 1014; and then they buy all they can 
at 1014, and they keep on going up the scale until they have covered 
the 36 million barrels. 
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Now let’s say that the highest price they paid was 11 cents. They 
went from 10 cents up to 11 cents. Now that 11 cents is what they 
call the cutoff price. By that, I mean that anybody who bid higher 
than 11 cents is cutoff and doesn’t get an award. 

Now there comes the question of the price at which they will award 
the 4 million that they offered to small business. The first thing they 
do is to compute what they call the weighted average. Now let’s take 
that hypothetical example again. Assuming they bought half of their 
quantity for less than 101% cents and half of it above 1014, the weighted 
average would be 1014 cents, although they paid as high as 11 for some 
of it. They offer the small refiner a chance to meet that price at 
1014 cents, even though they have already bought half the quantity at a 
price higher than that. 

Now we feel that the intent of the statute was that the Government 
purchase at the market price, which was 11 cents. That is the highest 
price they paid to any of the companies on the unreserved portion. 
And the interesting thing about this is that this question was passed on 
by the Comptroller General in an opinion which he issued to the Small 
Business Administration August 31, 1956, in which the Comptroller 
General took the position that was the intent of the statute; and we 
believe that that must be some kind of a historic milestone, the only 
time in history the Comptroller General ever criticized any Govern- 
ment agency for making awards at a price that was too low. 

Senator Smaruers. What does the statute say ¢ 

Mr. O’Hara. The statute doesn’t say anything as to the price. It 
says it shall be at a price which the purchasing agency and the Small 
Business Administration jointly determine is in the national interest. 

And so, under that, the Navy Department has published a regula- 
tion; and the Navy Department’s present regulation specifies—it de- 
fines that price as being the weighted-average price. 

Senator Smaruers. In other words, the Navy was the one that put 
into this act, you might say, this theory of weighted-average price. 

Mr. O'Hara. Well I couldn’t say it was only the Navy. I under- 
stand that that, in turn, was based on a ruling they got from the De- 
partment of Defense. But the regulation which governs the petro- 
leum purchasing is the regulation which is issued by the Navy 
Department, so that is what we are concerned with. 

Senator SmatTuers. I am trying to get at the intent of the statute. 
It. was that a certain amount, 4 million, was to be purchased from 
small business. 

Mr. O'Hara. That is right. 

Senator Smaruers. Did it say at what price? 

Mr. O'Hara. No, it didn’t say. What it said was a price that was 
in the national interest. And the interesting thing about it is that, in 
interpreting a similar statute, the Comptroller General held that it 
auhorized purchases at above the market price, and, in rejecting our 
original proposal on this, the Government rejected it, the Defense De- 
partment rejected it, on the ground that it wasn’t willing to pay above 
the market price. a 

Now we are before them with a question of whether they are willing 
to pay the same price that they have already paid to other people; 
and that is the only issue. We believe that the cutoff price, which 
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is the price that has already been paid under competitive bidding to 
other sellers, is the price that is intended by the statute. 

Senator Kucueu. Mr. O’Hara, how is small business defined, how is 
a small refinery defined ? 

Mr. O’Hara. There is a general definition of small business pub- 
lished in the Federal Register which defines, for procurement, any 
refiner with less than 500 employees. Then the regulation provides 
that if you have up to a thousand employees, you can get a special 
certificate from the Small Business Administration, certifying you as 
small business. 

I would like to say, Senator Kuchel, in regard to that point, we 
do not think that the number of employees is a realistic definition for 
petroleum refiners. There is no real direct relationship between the 
number of employees and the size of the investment in a refinery, 
because some refineries may have a lot of men employed in shipping, 
in canning, and in sales, and may have far less employees—well, I 
know refineries which have a throughput capacity of less than 4,000 
barrels a day, but have more than 500 employees, and others with 
more than 30,000 barrels a day with less than 500. 

Senator Kucuen. I do not want to clutter up your testimony on 
this problem we have before us of the weighted average, but I would 
like, and I think the committee would like to have the views of some 
of these people, Mr. Chairman, on just what small business ought 
to be defined as. 

Mr. O’Hara. Well, I have that in my statement, and I pointed out 
that in the petroleum industry we do not have a Big Three or a 
Big Four like you have in some industries. There was a study made 
by the Petroleum Administration for Defense in January 1951, which 
showed there were 365 separate petroleum refiners in the United 
States; and of those, 137 of them had a crude intake capacity of 
50,000 barrels a day or more, and they were owned by 20 different com- 
panies. The balance of the refining capacity was divided among 228 
refineries which were owned by 204 separate companies. 

Now we think that a fair standard would be to say that any com- 
pany with less than 50,000 barrels a day refining capacity should be 
classified as small business. 

Senator Kucner. Which you cover in your statement, I assume; 
do vou not? 

Mr. O’Hara. Yes, sir. 

Senator Smaruers. Do you want to ask another question ? 

Senator Kucuet. No. 

Mr. O’Hara. Senator Smathers, one other thing I would like to 
comment on. It is not directly germane to this hearing, and, I un- 
derstand from committee counsel, will be considered later; but I 
would like to make it part of the record here. 

There has been a question involved that is directly related to this 
definition of small business. The present definition or present stand- 
ard of the Small Business Administration limits participation in 
this to small manufacturers, which we think was the intent of the 
statute. It permits jobbers to participate if the jobber will certify 
that he buys his product from a small manufacturer. 


Now I understand that the jobbers’ group has asked that that be 
amended to permit unlimited participation by jobbers. 
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I would like to point out that the Walsh-Healy Act requires the 
Government to purchase either from a manufacturer or regular 
dealer, and the Labor Department has the power to define what con- 
stitutes a regular dealer, and they have defined a regular dealer as 
one who has either storage or tank trucks. But he does not have to 
have that storage or the trucks at the place he makes his delivery. 
By that, I mean if a jobber is a fuel-oil distributor in New York City, 
he can bid for delivery in New Orleans, Los Angeles, San Francisco, 
any place. 

And at any other place outside of New York City, he is simply acting 
as a broker. 

So, although we are satisfied with the present regulation on that 
point, we think, if it were changed to permit unlimited participation 
by jobbers, it would open it up to brokers, and it would simply defeat 
the purpose of the amendment of the Small Business Act. 

Senator Smatuers. Is that being practiced today? Is that a com- 
mon practice, to permit jobbers to bid ? 

Mr. O’Hara. Yes, sir. I would like to make a distinction. There 
are many jobbers who perform a real jobbing function, who have 
their own trucks and their own.storage; and a good deal of what they 
call the post, camp, and station business—that is, deliveries to local 
airbases or local Army bases for their heating requirements are per- 
formed by jobbers who are performing a true jobbing function, but 
it also is possible for these people to bid at other locations where they 
simply are offering products that someone else has title to. 

Senator Smaruers. This matter which you are complaining about 
now where jobbers bid at other locations from that where they actually 
operate—is that happening to a great extent? 

Mr. O’Hara. It happenstoasmallextent. It isn’t very great. 

Senator Smatuers. A small extent. 

Mr. O’Hara. Yes. But it does happen. We are not complaining 
about the present practice, because the present regulation requires, for 
the small business set-aside, that the jobber get his product from the 
small manufacturer. But we would not like to see it amended to see 
it result in unlimited bidding by jobbers. 

Senator Smatuers. As I understand it, your complaint concerns the 
weighted-average point, where the Navy is administering this program 
by offering to buy from small business or do buy from small business 
at what amounts to the middle figure. If you use 10, 1014, and 11, 
they offer to buy at 1014; whereas in many instances the Navy—or the 
Defense Department—actually is buying at 11. 

Mr. O’Hara. Yes, sir. 

Senator Smaruers. Is that correct ? 

Mr. O’Hara. Yes, sir; that is right. 

Senator Smaruers. And you feel that, because they are using the 
weighted-average theory, small business is suffering ? 

Mr. O’Hara. Yes, sir; and I think they have, by this regulation, 
misinterpreted the intent of the statute. 

Senator Smatuers. And you say the Comptroller General has ruled 
that the Navy has misinterpreted the statute ? 

Mr. O’Hara. Yes, sir. The Comptroller General wrote a letter to 
the Small Business Administration—which committee counsel has— 
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in which he specifically took that position. I assume that will be 
introduced. 

Mr. Weapocr. Mr. Anderson, do you have anything to add? 

Mr. Anverson. Briefly, I would like to say that, as a company, we 
feel the Military Purchasing Agency has treated us fairly as far as 
their way of handling the program that was set up. I am general 
sales manager of the Vickers Petroleum Co. in Wichita, a corporation 
owned a hundred percent by the Vickers family trust. We have been 
in business 29 years. We employ 250 people. 

The only thing I might add to Mr. O’Hara’s comments is in regard to 
the set-aside business on bid IF B57-5, which is currently in effect to 
supply jet fuel beginning October 1, 1956, to March 30, 1957. 

We offered on that bid 6,250,000 gallons at a price of 10.27, 6,250,000 
at a price of 10.67, bidding in 2 increments. Our first offer of 6,250,000 
at 10.27 was accepted. We were offered the second increment of 
6,250,000 gallons on set-aside business, set-aside quantity, at a price of 
9.836 cents. This we accepted. 

Mr. Weapock. You did accept that? 

Mr. Anverson. Yes. 

Mr. Weavocx. Did you have an escalation clause in the bid that you 
submitted on the unreserved portion ? 

Mr. Anverson. Yes. 

Mr. Weavock. Were you permitted to have an escalation clause in 
the contract that vou received as a result of negotiation on the reserve 
portion ? 

Mr. Anperson. Our original bid had the escalation based on the 
cw of crude, and the set-aside quantity followed the terms of the 

id exactly. 

Mr. Wrapock. You were also permitted an escalation chance on the 
set-aside portion ? 

Mr. Anperson. Yes, sir. 

Mr. Weapock. Thank you. That is a matter we will go into further 
with the Defense officials. 

Mr. Anperson. Yes, sir. 

Mr. Weapock. Do you have anything further, Mr. O’Hara? 

Mr. O’Hara. I just wanted Mr. Anderson to give you a specific 
example to see how it works out in the case of a small supplier. 

Mr. Weavock. Yes. We have some other refiners who also have 
participated in that one partioular invitation to bid, and we will 
hear from them, too. 

Did you have a statement for the record, Mr. Anderson ? 

Mr. Anverson. No; I donot. 

Senator Lone. Can you enlighten me on this one subject which 
was not covered in your statement: I understand from one pro- 
ducer of lubricating oil that in delivering oil he has to pay about 
$3 a drum more to buy the steel drums than the price at which the 
Government can purchase these same drums from the steel com- 
panies. Do you have any familiarity with that problem or any such 
problem as that ? 

Mr. O’Hara. No. TI know the Government gets a good price on 
quantity, but I didn’t know it was that good. 


1 See letter of August 31, 1956, from Comptroller General to the Small Business Admin- 
istrator, p. 54. 
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Senator Smaruers. Are there any other questions? Senator 
Schoeppel ? 

Senator Scuorrret. I have no questions at the present time. 

Senator Smatuers. Senator Carlson ? 

Senator Cartson. I just want to state that Mr. Anderson, repre- 
senting the Vickers Petroleum Co., represents one of the very oldest 
established companies in our State, and they have been doing business 
for many, many years. I know they have information that should 
come to this committee, and I hope they will present it. 

Senator Scuorrren. I would like to get this question in: What is 
your refining capacity there? 

Mr. Anprrson. Fifteen thousand barrels per day. 

Senator Smaruers. Senator Thye, do you have any questions? 

Senator Ture. Yes, Mr. Chairman. 

I would like to have some recommendations from Mr. Anderson, if 
he has any specific recommendations, of how the situation could be 
iunproved as it might relate itself to or affect him as a small refiner 
or other small refiners. 

Mr. Anperson. I would sum it up briefly this way, Senator: That 
the set-aside business is beneficial to us. Our quantity of business 
in jet fuel to the Government in 1955 was 13.81 percent; in 1956, 
12.73 percent. 

Mr. O’Hara mentioned the problem of meeting the octane race 
that exists in the automobile or gasoline industry today. It is bene- 
ficial to us to have this jet fuel business to meet that octane num- 
ber race. 

The price that we took the set-aside business on was based on 
the fact that we needed the additional quantity of jet fuel to meet 
the gasoline requirements in octane number, in our overall business 
operation, and we took the lower bid to do that. 

If we were up in the upper half, as Mr. O’Hara described it, from 
the 1014- to 11-cent level, it would help us financially. Does that 
answer your question ? 

Senator Tuyn. It does partially. 

Mr. Anperson. All right. 

Senator Tuye. I was just tying to see whether you had any other 
specific recommendations that you would care to suggest to us as we 
proceed with this hearing. 

Mr. Anperson. It could be suggested or offered that the additional 
opportunity of set-aside would perhaps keep us small refiners in the 
picture; and we are in a very good position to supply jet fuel in the 
Kansas area. Our refinery is 30 miles from the Wichita Air Force 
Base, about 90 to 100 miles from the Smoky Hill or Salina Air 
Force Base, and 120 or 125 from the Topeka Air Force Base. 

Senator Tuyr. You had a 1-percent fall-off there in the 1 year; 
did you not? 

Mr. Anperson. Approximately. 

Senator Tryr. Yes. How did you account for that 1-percent fall- 
off? 

Mr. Anperson. That could be due to shipments. Let me explain 
it this way: We deliver jet fuel to the Salina Air Force Base by way 
of a pipeline. Those shipments are usually going in quantities of 
25,000 barrels per shipment, or 1,050,000 gallons, and one shipment 
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might have fallen over into the other calendar year. That could 
change that figure that much. That figure is not necessarily alarming 
to us. 

Senator Turf, I see. 

That is all, Mr. Chairman. 

Senator Smarners. May I ask one question, Mr. O’Hara. 

When you say that the regulation requires them to buy this at the 
weighted average of 1014 cents—to go back to your illustration—are 
the small refiners then able to offer and to sell the amount which they 
are authorized by law to sell at this weighted-average figure ? 

Mr. O’Hara. Well, they are given a chance first to sell all that they 
offered, the total quantity that they offered, at that price. 

Senator Smatuers. That is right. Now, has the practice been that 
small business has been able to go ahead and supply the amount of 
4 million gallons? Have they, in fact, been able to do that, or has it 
finally ended up that the big refineries have moved back into the 
picture ? 

Mr. O’Hara. Well, it is my impression that in the majority of cases, 
the small refiner has accepted that price and supplied it. 

Senator Smarners. He has accepted the price? 

Mr. O’Hara. Yes. I would like to point out here that when a small 
refiner offers a big quantity of products to the Government and he 
doesn’t get the award, he is usually pretty desperate to get rid of that 
quantity of material, because most small refiners do not have the 
storage to keep any substantial supply on hand, and they don’t have 
as many outlets as the larger company, and if they have a big quantity 
and they miss out on what they think was the price they can afford to 
sell it at, they are usually glad to sell it at a distress price. We think 
what the Government is getting is distress prices. 

Senator Smatuers. Have the statistics shown that, by reason of this 
practice, the Government has been forcing these small refineries out 
of business ? 

Mr. O’Hara. Oh, no, sir. I don’t think the Government has forced 
anybody out of business. 

Senator Smaruers. Well, has the effect of it been to force people 
out of business ? 

Mr. O’Hara. Well, I couldn’t say that. I mean the small refiners 
are suffering from competition just like they are in any other industry. 

Senator Smaruers. What I am driving at is this: There is a big 
problem, and the problem is whether or not small business gets a higher 
price or gets a lower price. 

Mr. O’Hara. Yes, sir. 

Senator Smatruers. What I am trying to get at is, if small business 
is required to accept this lower price of 1014 cents, small business never- 
theless gets all the requirement, gets all the business ? 

Mr. O’Hara. They get—going back to that example, if there are 
4 million set aside, all of that 4 million would be awarded to small 
business at that 1014-cent price; that is correct. 

Mr. Weapock. Did they accept it at those lower figures? Do you 
know of your own knowledge? 

Mr. O’Hara. As I say, the military people would be in better posi- 
tion to give you the figures as to how many accepted it. 

Senator Smaruers. Do you know? 
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Mr. O'Hara. In my opinion, my impression is in most of the cases it 
has. been accepted. 

Senators Smaruers. Most of it was accepted ? 

Mr. O’Hara. Some have refused. 

Senator Smaruers. I see people shaking their heads. Do you know? 

Mr. O’Hara. I don’t know; no, sir. 

Senator Smaruers. That is what we are trying to get at. 

So, then, you do not know whether or not small business has been per- 
mitted to participate to the full extent which they have been authorized 
under the law, we will say, because the price at which they have been 
allowed to negotiate is a price which they do not think in some instances 
they can meet ? 

Mr. O’Hara. That is right. I do know there are cases of refiners 
who did refuse to accept that price. 

Senator Smaruers. Small refiners? 

Mr. O’Hara. Yes,sir. It is just that I do not have any way of know- 
ing what the percentage is. 

Rerttay Smatruers. Thank you very much. 

Are there any other questions ? 

Senator Kucnen. Yes. Just to wrap up that example of yours, 
involving 40 million barrels, 4 million would be set aside for smal] 
business. Do we understand that the Government actually made a 
purchase in the neighborhood of 36 million from all refiners and that 
small business failed to supply at the weighted-average price a portion 
of the 4 million barrels set aside for it. Is that what would happen ? 

Mr. O’Hara. I do not think I quite understand you. 

The last time they advertised for bids, it was actually in the neigh- 
borhood of 40 million barrels. In fact, it was a little over that. Let’s 
say 40 million barrels. 

Senator Kucne.. But under your example, we are going to assume 
some small businesses cannot accept—— 

Mr. O’Hara. Yes. 

Senator Kucuet (continuing). The offer on the basis of the 
weighted average which the Government would make to the extent of 
4 million barrels. 

Mr. O’Hara. Oh; yes, sir. 

Senator Kucuet. So to that extent, are we to assume in your example 
that the Government would not purchase 40 million barrels, but some- 
thing less than that? 

Mr. O'Hara. Well, now, that is an interesting thing. What actu- 
ally happened there was this: The first time they advertised for bids 
under this set-aside procedure, they provided by regulation that if 
small business did not accept that price for the entire 4 million, they 
would go back and buy from the people on the unreserved portion, at 
a higher price, the quantity that small business 

Senator Kucuern. Ata higher price than what ? 

Mr. O’Hara. Ata higher t than the cutoff price. 

Senator Kucuen. W eighted average ¢ 

Mr. O’Hara. No; higher than the 11 cents. 

Senator Kucuer. Even higher than the cutoff ? 

Mr. O’Hara. That was the original regulation. After the small 
refiner refused the 1014, they would go out and buy from somebody 
else at 1114 
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Now, they have since amended their regulations, I think, in order 
to avoid a showdown with the Comptroller General, they take all the 
quantity under the original bids, they will offer the other small com- 
panies a chance to supply more than they offered in their original bids. 

Senator Kucnen. As a lawyer, do you agree with the position of 
the Comptroller General ? 

Mr. O’Hara. I was once a contracting officer for the Government, 
and I always agreed with the Comptroller General then. I am sur- 
prised they don’t now. 

Senator Smaruers. All right. Thank you, Mr. O’Hara and Mr. 
Anderson, very much. 

The next witnesses are George T. Goggin and John Irwin. Mr. 
Goggin is president of the ( ‘alifornia Independent Refiners Associa- 
tion, and Mr. Irwin is counsel for the association. 

Gentlemen, we are happy to have you. 

Senator Kucuer. May I say for the record, Mr. Chairman, that I 
am personally acquainted with both of these gentle men. I know Mr. 
Goggin by reputation, and I know Mr. Irwin as a lawyer of standing 
in the community of Los Angeles. I commend their position for 
consideration by the committee. 

Mr. Irwin. Thank you, Senator. 

Senator Sacarters.” Mr. Goggin, who is to speak for you? 

Mr. Goeern. I am speaking more from the practical aspects of the 

matter, and Mr. Irwin is approaching it more from the legal aspects. 
So you take your choice. 

Senator Smarners. Which of you two is going to speak first ? 

Mr. Irwrn. I think, in the interests of a most clear presentation, 
Mr. Goggin might proceed first, Mr. Chairman, if it is agreeable to 
the Chair. 

Senator Smaruers. We will be very happy to hear from you, Mr. 
Goggin. 


STATEMENT OF GEORGE T. GOGGIN, PRESIDENT, INDEPENDENT 
REFINERS ASSOCIATION OF CALIFORNIA; ACCOMPANIED BY 
JOHN J. IRWIN, GENERAL COUNSEL 


Mr. Gocern. Senator, Mr. Irwin has assisted in preparation of a 
statement which, I understand, has been submitted. With your per- 
mission, I will make reference to it as I go along.’ 

There have been some statements made by Mr. O'Hara that I would 
like to amplify a bit on, if I may. 

Senator Smatuers. You go right ahead. 

Mr. Gocetn. To begin with, I might state that the Independent 
Refiners Association of California in 1946 had 35 refinery members 
in California, and, by reason of the competition of which you are so 
well apprised, the 35 members have now been reduced to 18 members, 
and that actually means there are only 18 independent refiners in the 
State of California. 

Senator Scuorrren. Mr. Chairman, I would like to ask the gentle- 
man how refining capacity in those small refiners was then lost by 
that group going out of business ? 


1 See statement of John J. Irwin, p. 39. 
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Mr. Goaern. You mean the throughput capacity ? 

Senator ScHorrret. Yes, throughput capacity. 

Mr. Goeern. I would have to put it on a percentage basis, Senator, 
and the percentage at that time, so far as the overall California picture 
was concerned—the industry was doing 22 percent of the throughput 
business ; the majors were doing the balance. 

At the present time, the industry refiners in California have only 
a throughput capacity of 10 percent of the total. 

Senator Smaruers. All right, sir; you may proceed, Mr. Goggin. 

Mr. Goaern. I think the records of the procurement agency of the 
Department of Defense will show that the industry refiners in our 
area were the first and, for a time, some of them were the only sup- 
pliers of jet fuel for the armed services. I have reference to the 
fact that the armed services at that particular time could not get the 
product from the majors. 

During the Korean conflict our members were asked to modify or 
expand our facilities so that we could contribute a greater proportion 
of the needs of the Armed Forces so far as jet fuel is concerned and 
many of us expended large sums of money in those particular improve- 
ments. 

Douglas Oil Co., of which I became executive vice president 314 
ears ago—the record shows that commencing in the 6-month period 
veginning July 1, 1950, to December 31, 1950, and ending with the 
6-month period October 1, 1955, to March 31, 1956, a period of 5 years, 
we supplied to the armed services 11,016,500 gallons of jet fuel to the 
airbases in Nevada, Arizona, Washington, and California. 

Our price range during that period began at a low of 814 cents and 
went as high as 11.83 cents. 

During and after the—or after the Korean war, the major oil com- 
panies became more interested in supplying the jet fuel, and the 
prices of the commodity then began to become more unrealistic, by 
reason of the fact that the majors were building up a larger inventory 
of gasoline products, and it has been their policy to use this means of 
bidding upon the jet fuel to get rid of as much product as they pos- 
sibly can. 

Accordingly, the prices that they have bid were not realistic in view 
of the prices that they were obtaining for gasoline on the retail market, 
and even though measured by cost, it would appear that in many 
instances their bids were below cost, yet the industry was bidding 
what he believed was the fair competitive price, taking into considera- 
tion his own costs and less than a normal profit. 

We were then confronted with one other factor, which reduced the 
possibilities of the industries acquiring jet on the west coast, and 
that was the fact that the armed services petroleum agencies enter- 
tained bids from foreign importers—and I refer particularly to 
Aruba jet fuel. 

This Aruba jet was bid and shipped into California at shipping 
prices estimated at the time of the bid by Military Ship Transport 
Service at an overall figure clearly below what any industry company 
paying American labor could hope to meet. 

To illustrate, in the February 1956 awards, which was the first 
time that all of the independent refiners in California, except one, 
Wilshire Oil, were shut off from any part of the jet fuel awards— 
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as an illustration, Douglas Oil Co. missed a $2 million award, due to 
the offering of this Aruba jet fuel, by approximately $180. 

Now, this product from Aruba is manufactured by an international 
major oil company, and it comes in here into this country without any 
export or import tax, and the company is exempt from paying any 
income tax, and yet in this instance the Armed Services Petroleum 
Agency preferred to purchase this product from this foreign com- 
pany by reason of the fact that they were $180 less on a $2 million 
contract. 

Senator Tuyrs. It would be interesting for me at least to know 
what company this international company is that you have reference 
to. Who are they and where are their headquarters? 

Mr. Gogern. I think perhaps I could refer that, to be accurate, to 
the representatives of the Armed Services Petroleum Agency, which 
is now the Military Purchasing Supply Agency. I don’t have that 
accurately. 

Senator Ture. You don’t have the information ? 

Mr. Goaarn. I have the facts but not the specifics. 

Senator Ture. But you do not have the names of the firms? 

Mr. Gocern. No; I don’t, but I understand—I saw Mr. Thompson 
from the Military Purchasing Supply Agency in the hearing room 
here this morning and I know that he can answer that question. 

Senator Ture. Fine. 

Senator Monroney. Is that Middle East oil or Venezuelan oil ? 

Mr. Goeern. Aruba would be from the Caribbean. 

Senator Smatuers. You say the Aruba Co. pays no tax, whatso- 
ever? 

Mr. Goaern. So far as I know, when the Armed Services Petroleum 
Agency purchases the fuel, it comes in tax free. 

Senator Smaruers. How about the owners of the Aruba Co., do 
they pay any tax to the United States of any kind that you know? 

Mr. Gocern. Well, if it is a foreign company, they would not be 
required to pay any income tax. 

Senator Smaruers. All right, sir. 

Senator Scuorrpret. Mr. Chairman, I do appreciate sitting in here 
with this subcommittee. I would like to ask this gentleman, at this 
juncture, two questions: First, as I see this picture beginning to 
unfold, the smaller refineries, of which there are many, as you have 
testified, in California, and in my State of Kansas and Oklahoma and 
Louisiana and some of these other areas—in these smaller refineries, 
they do not have or have not had the financial stability to bring all 
of their refineries up to the highest and scientific known phase of 
operations to go into the highest octane gasoline production; is that 
correct? Isthata fair assumption, first ? 

Mr. Goaetn. I would say that is true for perhaps more than the 
majority, but there are some of us who are in the octane race. 

Senator ScHorprPeL. Yes. 

Mr. Gocetn. For instance, Douglas Oil Co. We have 3 refineries, 
1 in Los Angeles or North Long Beach at Paramount; we have 1 in 
Bakersfield, which is a high octane operation refinery; and we have 
1 in the Santa Maria area which is right on the coast. 

Senator Scuorpren. Yes. 

Now, this jet fuel product is an operation that lends itself to prac- 
tically all of the good smaller refineries in the country ; is that not true? 
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Mr. Gocern. That is, in my opinion, a correct statement. 

Senator ScuorrreL, Now, when a small refinery goes down—I mean 
small in operating capacity, by reason of just such things as you have 
mentioned here, if continued—does not that have an impact upon the 
oil-producing areas surrounding those refineries, namely, a lot of 
outlets for crude and these wells—the sustaining wells that would 
have that market in those local areas and have no pipeline connec- 
tions, those wells in a number of instances, and we can find that per- 
centage out, are lost? Is that a fair assumption ? 

Mr. Goaern. Well, that would be a fair assumption, Senator, in 
the States of Kansas and, undoubtedly, Oklahoma and Texas. But in 
California, we are today an import State. We do not have enough 
production to take care of our requirement. 

Senator Scnorrret. I understand that. In certain areas of the 
country, and you have enumerated some of them 

Mr. Gocetn. Yes. 

Senator Scnorrren.. The very situation which you have pointed out 
and to which I have alluded, is happening ? 

Mr. Gocern. That is correct. 

Senator Scnorrret. So we have a twofold loss? 

Mr. Goeern. Yes; and the point that I would like to make in con- 
nection with this small-business setup is the “Buy American” law, so 
far as we are concerned in connection with our operation. In other 
words, we cannot compete, we very well know, with foreign companies, 
as IL have just illustrated. 

Senator Ture. You mean if they come in duty free? 

Mr. Gocetn. That is correct. 

Senator Try. Is there a question of unlimited quota? 

Mr. Goaatn. Is there a limit to their quota ? 

Senator Tryp. Yes. 

Mr. Gocern. Not that I know of, Senator. 

Senator Monroney. Military products come in without quota tariff ; 
is that correct ? 

Mr. Gocetn. That is right. The point is that, at the present time, 
the situation does not exist because of the high rate, so far as shipping 
is concerned, due primarily to the Suez situation ; but, once that clears 
up, and there are vessels available to carry this cargo, undoubtedly 
the situation will then become acute again. 

Senator Tuyr. However, as an independent refiner, didn’t you find 
yourself in a more difficult situation after the Suez Canal closed then 
prior to that time? Were you not confronted with a greater problem 
of disposing of some of your products ? 

Mr. Goaartn. So far as the product is concerned, Senator 

Senator Tire. I mean all the industry. I am now speaking of the 
industry in general. 

Mr. Goaatn. The industry, by reason of the Suez situation, in Cali- 
fornia have suffered considerably by reason of the fact that they 
cannot get the crude that they need to run at near capacity. 

As I stated before, we are an import State. 

Senator Tarr. And that was aggravated because of the Suez 
situation ? 

Mr. Gocetn. That is correct. 

Senator Smaruers. All right, Mr. Goggin, you go right ahead if 
you have anything further to say. 
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Mr. Gocern. Now, Senators, as a result of being completely excluded 
from the 1956 awards—that was the first time that 8 of the inde- 

yendents who had previously been supplying material to the Armed 
coca Petroleum Agency, 7 of us were: left. out completely, and 
did not receive any award. 

We found ourselves in a very precarious condition. In other words, 
we had geared ourselves to producing this particular type of product, 
and we had jet practically coming out our ears, and with not suffi- 
cient or adequate storage with which to contain it. 

And I am speaking of all the industries that were in this predica- 
ment, and it was particularly true of the Macmillan Petroleum Corp. 
and the Douglas Oil Co. 

We were required then to enter into nee storage rental agree- 
ments and exchange arrangements; and these arrangements and these 
rentals were done primarily with major oil companies. 

We persevered in such suicidal business practices with the hope 
that the provisions of the Small Business Act and the pronouncement 
of the Director of Defense soon would be realized. In other words, 
at that particular time we understood, too, that, notwithstanding the 
fact that we were not being taken care of by any of these awards, there 
may be a supplemental invitation of bids which would be wholly set 
aside for small business, and that amounted to approximately 400,000 
barrels. 

We lived in that hope, and we did have conferences with the Direc- 
tor at that time, Colonel Gilliam, and unfortunately that set-aside 
was never realized. 

Coming down to the point of the weighted average, Mr. O’Hara 
made a very pointed illustration, and in our particular case, I have 
made references in my statement to a number of situations, but the 
one that I think is more realistic to look at is the awards that were 
made on this last go around. 

In that particular invitation to bid I believe that the cutoff price— 
and we will assume for our purposes that the quantity that was being 
requested was similar to that which Mr. O’Hara testified to, approxi- 
mately 40 million barrels—but, so far as the west coast was concerned, 
the cutoff price, as I remember it, was around 10.45, almost 1014 cents. 
And I believe that our bid at that time was 10.65. 

Our bid was firm and we did not receive any award and were asked 
then to negotiate on what the practice was in using the weighted aver- 
age. 

“The low at that time was bid, I think, by Standard Oil, of 9.9; and 
i one of the independents had bid a very low price, Wilshire, 
of 9.93. 

The high, I believe, in this instance, was around 11.8 or 12 cents. So 
far as the west coast was concerned, the requirement of the armed 
services was based upon what the entire—or the set-aside was based 
upon the entire amount that was being offered by small business, and 
if that amounted to, we will say, 4 million barrels, that 4 million bar- 
rels was set aside out of the entire quantity. 

Irrespective of the fact that, for instance, Wilshire participated in 
the unreserved portion, to the extent of 55 million gallons, they in- 
cluded Wilshire, nevertheless, in the reserve portion for the independ- 
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ents to participate in, when Wilshire was not even in a position to 
accept it because it had bid so low, it was on the unreserved position. 

So they cut the price off then at 10.45. Then they worked out the 
weighted average and came up with 10.188. 

Now, if they had gone on without the set-aside to fill their require- 
ments, undoubtedly they would have paid as they had paid in the past 
they would have paid more than the cutoff price and they would have 
gone up, we can say, to 10.65. ' , 

Having cut off at 10.45 and coming up with a 10.188 weighted aver- 
age, they then said to us, “You must negotiate on that basis 1f you want 
an award.” 

Now, this was a period right after the 6 months in which we had 
had no award at all, and we had all of this storage accumulating in 
the majors’ tank forms. 

We asked them, because then there came the question about whether 
or not there was going to be an increase in crude, and most of the 
bidders had made their bid on an escalation basis. We asked them 
if we could take their weighted average with an escalation clause 
and we were refused. We had no place to dispose of the product 
at that time, so we did accept the 10.188 price in which both McMillan 
Fetroleum Co. and Douglas Oil suffered quite a loss. 

In the meantime, the price of crude went up, and those companies 
with escalation clauses in which Wilshire Oil Co., for instance, with its 
55 million gallons, went up from 9.93 to a point of about 10.5, where 
we were still down at 10.188. 

Senator Smatuers. Did they give any reason why they wouldn’t 
give you an escalation clause ? 

Mr. Gocertn. I think the only reason that I have been told was that 
we did not provide for it in our original bid. 

Mr. Weapock. Mr. Goggin, now that these 3 or 4 other com- 
panies—1 small independent and the rest majors—have been 
escalated to a higher price per barrel or gallon, have you been back 
to the procurement people and said, “This, of course, changes the 
weighted average. As a consequence, since the figures you have used 
to determine your weighted average have gone up, don’t we obtain 
some relief because of that?” 

Have you approached them on that basis ? 

Mr. Gocetn. Senator, Mr. Sam Goldman, vice president in charge 
of our sales, handled this matter, and he has had a heart attack and 
that is why I am appearing today. He may have done that. I don’t 
know. 

Mr. Wrapock. We can probably ascertain that. 

Mr. Gogern. I think that probably can be ascertained from Mr. 
Thompson. 

Senator Smaruers. You don’t know of any relief that you have 
received ; do you? 

Mr. Gogetn. We haven’t had any relief. 

Senator Smatuers. So, apparently, even if you offered it, they 
did not accept it; would that be your conclusion / 

Mr. Gogain. That would be my conclusion. 

I think that is about all, Senators. 

Senator Smaruers. Thank you very much, Mr. Goggin. 

(The statement of Mr. Goggin is as follows:) 
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STATEMENT OF GEORGE T. GoGGIN, EsQ., PRESIDENT, INDEPENDENT REFINERS ASSO- 
CIATION OF CALIFORNIA, AND EXECUTIVE VICE PRESIDENT, DoucLas Ort CoMPANY 
OF CALIFORNIA 


Mr. Chairman and Senators, on behalf of our entire membership, may I express 
our deep appreciation and thanks for the interest shown by your committee and 
your staff in our small-business problems as witnessed by the hearing called 
for this morning and attended by you gentlemen. I refer, of course, to the 
frustrating and involved efforts expended by many of the members of our asso- 
ciation generally, and by its officers and counsel particularly, to obtain a fair 
proportionate share of the petroleum requirements of the Defense Department in 
the southern California area. Since our first sustained efforts have concerned 
jet fuel requirements of the armed services, my presentation will, for the most 
part, concern itself with that product, although a full consideration of the prob- 
lem should cover lubricating oils, packaged goods, gasoline, and other byproducts 
of the refining industry. 

By way of introduction, permit me to say that our membership consists of 17 of 
the 18 independent refiners remaining in business in southern California. In 
1946, there were 35 independent member refiners, but the number has shrunk, 
through the economic erosion of increasing costs of crude oil and labor with 
shrinking returns, to the present number of 18. Every one of our members has 
been certified and/or qualified as ‘small business,” under the meaning of the Small 
Busimess Act of 1955, as interpreted by the regulations of the Small Business 
Administration. As the records of the Procurement Agency of the Department 
of Defense will show, the independent refiners in our area were the first, and for 
a time some of them were the only, suppliers of jet fuel for the armed services. 
During the Korean conflict, our members were exhorted to adapt, modify 
and/or expand their facilities so that they could and would contribute on a 
competitive basis to the vital jet fuel needs of defense. 

To illustrate, Douglas Oil Co. of California, of which I am executive vice 
president, commencing with the 6-month period July 1, 1950, to December 31, 
1950, and ending with the 6-month period of October 1, 1955, to March 31, 1956, 
supplied a total of 111,016,500 gallons of jet fuel to airbases in Nevada, Arizona, 
Washington, and California. In the 6-month period commencing July 1, 1950, 
we supplied 2,142,500 gallons, while in the 9-month period July 1, 1954, to 
March 31, 1955, we supplied in excess of 37 million gallons. Prices ranged during 
this period from $.0825 for the 6-month period commencing July 1, 1950, $0.1024 
for the 6-month period commencing January 1, 1952, $0.1044 for the 6-month period 
commencing July 1, 1952, a high of $0.1183 for a portion of the award for the 
period commencing July 1, 1953, a price of from $0.106 to $0.1098 for the period 
commencing July 1, 1954, during which we supplied the 37 million gallons plus; 
a price of from $0.1057 to $0.1085 for the period commencing April 1, 1955, and 
a price of $0.1075 for the period commencing October 1, 1955. 

As will be noted, notwithstanding the well-known fact that all operating costs, 
including labor costs, have substantially risen, Government jet contract prices 
decreased over the 3 years preceding July 1, 1956, from a high of 12 cents a gal- 
lon, to a low in that same period of $0.1065, which was the cutoff price in the 
February 1956 awards for the 6-month period commencing April 1, 1956. During 
this same period, heavy crude prices, over the 3-year period preceding July 1956, 
increased approximately 17 percent. During the same 3-year period preceding 
July 1, 1956, labor costs for independent refiners increased approximately 26 
percent. As the records will corroborate, this unrealistic price decrease in jet 
fuel procurement, in the face of rising costs, was due to a combination of extremely 
heavy offerings by first one major oil company and then another, with the im- 
portation to the west coast of cheap Aruba jet. This Aruba jet was bid and 
shipped into California at shipping prices estimated at the time of the bid by 
Military Ship Transport Service at an overall figure clearly below what any in- 
dependent company paying American labor could hope to meet. To illustrate, 
in the February 1956 awards, which was the first time all the independent refiners 
in California were shut off from any part of the jet fuel awards, my company 
missed a $2 million order due to an offering from Aruba combined with a low 
estimated shipping cost, by approximately $180. 

As a result of our being completely excluded from the February 1956 awards, 
we independents, who had been consistent suppliers of jet fuel to the armed 
services since their first anxious exhortations that we do so, found ourselves 
in a most precarious condition. We had jet fuel figuratively “running out of 
our ears” and with no adequate storage with which to contain it. This was 
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particularly true of Macmillan Petroleum Corp. and Douglas Oil Company of 
California. We were required to enter into expensive storage rental agree- 
ments and exchange arrangements. We persevered in such suicidal business 
practices in the hope that the provisions of the Small Business Act and the 
pronouncements of the Director of Defense Mobilization soon would be realized. 

We independents knew that, as far back as sometime prior to the early part 
of 1955, a recommendation had been made to the President’s Cabinet Committee 
on Fuel and Energy Resources Policy that the Government set aside a certain 
portion of its requirements to be purchased from the smaller, independently 
owned refiners. Then, too, there was the Small Business Act of 1955, the 
obvious intent of which we thought surely would promptly be carried out. 
Accordingly, in late January of 1956, our association directed its general counsel, 
John J. Irwin, attorney of Los Angeles, Calif., to come to Washington to see 
if he could ascertain when, and under what conditions, some executive action 
might be expected which would alleviate the state of acute indigestion we inde- 
pendents were experiencing with our unassimilated, fast-rising stores of jet 
fuel. 

On February 2, 1956, the Defense Department formally promulgated the policy 
calling for a set-aside program of defense procurement requirements. Our 
counsel informed us that the Director of the Armed Services Petroleum Pro- 
curement Agency (hereinafter referred to as ASPPA) stated that this set-aside 
directive would be implemented into the petroleum requirements of that Agency. 
It was this information, together with Agency predictions that, as a relief 
measure, a supplemental call for 400,000-plus barrels of jet fuel could confi- 
dently be expected, that caused us to keep our refineries going. We begged, 
borrowed, and rented sufficient storage to stock our unused jet fuel against 
the day when first the supplemental call and then the set-aside program would 
be in action. The supplemental call never materialized. 

Our confidence that the defense directive of February 2, establishing a set- 
aside program, would be an aid to the small-business refiners was all too soon 
dispelled. In May of 1956, we received reports that, while the June invita- 
tions to bid would contain a set-aside provision of a portion of the jet-fuel 
requirements, at the same time a price formula for such set-aside was being 
considered whereby, in order to participate in the set-aside, an independent, 
after meeting certain other technical requirements, would be required to aecept 
as his price the weighted average of the prices paid by ASPPA for the un- 
reserved portion of this jet-fuel offering. To illustrate, and assuming that 
the offerings were of equal quantity, if the successful bidders in the unreserved 
portion received their awards at prices ranging from 10 cents to 11 cents, 
the weighted average would be $0.105. The independents, if they wished to 
participate in the weighted average, would be required to accept $0.105. Such 
an independent would, in effect, be asked to accept less than the price at which 
half of the unreserved quantity was being purchased. It may be said paren- 
thetically that, in most cases, the successful bidders in the unreserved portion 
were and are major oil companies. We therefore have, on the one hand, the 
intent of the Congress, the law of the land, if you will, as contained in the 
Small Business Act, that it was in the public interest to assist such small 
business as contributed to the national welfare and defense, to survive. On 
the other hand, you had an executive agency interpreting that policy, so as to 
exact a fearful economic penalty, against that same small-business man. How 
such a policy could possibly contribute to the survival of the small refiner is 
beyond our comprehension. And this was not all. Invitations for bids, when 
they were released June 21, 1956, provided in part: 

“In the event that any part of the quantity set aside cannot be awarded 
to small-business concerns, the Government expressly reserves the right to award 
that quantity to the next lowest bidders on the unreserved quantities, whether 
large or small business.” 

To put it in plain English, this meant that, if the independent refiner could 
not or would not accept the set-aside at the emaciated weighted average, then 
the same set-aside quantity that he could not so take, would be offered to the 
next unsuceessful bidder in the unreserved portion at the price next highest to 
the cut-off price. 

Our general counsel entered protests and filed briefs on our behalf, pointing out 
the unfairness of this procedure, all without avail. I understand our counsel 
has been asked to give you, firsthand, his experiences in our behalf. I will, 
therefore, not encroach thereon. In all events, pursuant to the June 21 invita- 
tions, the bids were opened July 18, 1956. Eight independent refiners from our 
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association in the southern California area bid a total of 67,500,000 gallons at 
prices ranging from a high of $.1125 to a low of $.1060. Not included in this 
computation was one of our members who successfully bid on 55 million gallons 
of the unreserved portion. After due consideration and deliberation of all bids 
submitted, ASPPA announced a weighted average of $.10188 and offered that 
price on a “take it or leave it’ basis to our 8 independent bidders. Six of the 
eight small-business bidders declined to accept it, stating that they could not 
economically afford to sell at that weighted average price, since it was sub- 
stantially lower than their cost. Macmillan Petroleum Corp. and Douglas Oil 
Company of California, who had bid a total of 41 million gallons and whom, as 
I have said, had jet fuel “running out of their ears” as well as into tanks begged, 
borrowed, or leased, were forced to and did accept the weighted average price of 
$.10188. This figure was not accepted, however, until we had requested, and 
been refused, the insertion of an escalator clause to protect us against increases 
in the price of crude. We pointed out that such escalation clauses had been 
included in the bid offerings of certain successful major oil company bidders 
and that such a clause had been accepted by ASPPA. As everyone even casually 
informed on the petroleum industry knows, there have been 2 large increases 
in the price of crude since October 1, 1956, which was the starting date for 
deliveries on the awards under which this first set-aside program operated. 

The independent refiner is not, as some would have you believe, asking a 
Government subsidy. He is not asking that the Government pay a premium so 
that he may continue to exist. The independent refiners in southern California 
today comprise about 10 percent of the refinery production of southern Cali- 
fornia, as against approximately 22 percent some 10 years ago. The independent 
refiner does ask of you, gentlemen, that remedial legislation be sponsored by your 
honorable committee to the Small Business Act, which would require the execu- 
tive agencies to carry out the clear intent of Congress, when expressed in legis- 
lation such as the Small Business Act of 1955. By this we mean, and respect- 
fully suggest, that as a matter of law, Congress assert that, in addition to the 
requirement that small business necessary to the national defense, be allowed 
a fair proportionate participation in Government procurement, that in each 
instance, such participation be at a price not less than that paid in each award 
to the highest successful bidder in the unreserved quantities of each procure- 
ment. It is further respectfully suggested that, in fixing such prices, the Pro- 
curement Agency be required to exclude from its pricing formula quantities 
and/or overall prices paid for crude, jet fuel, or other refined petroleum products, 
imported from outside the continental United States. 

In conclusion may I state, that we of small business recognize all too clearly 
the ready compulsions, sincere though mistaken we are ready to concede, that 
motivate a career Government procurement officer who wishes to deal with the 
few big suppliers to the exclusion of the many little suppliers. From a short- 
sighted viewpoint, this may be economically desirable. From an administrative 
viewpoint, it simplifies and lessens his work. Only the Congress stands between 
such a shortsighted long-range point of view and the general welfare of the 
country, generally, and the small-business man particularly. Such a viewpoint, 
long pursued, augers the death of the small-business man. For Congress gen- 
erally, then, and you Senators particularly, we are profoundly grateful. It is to 
you we look for early legislative relief if we are to remain as a factor in the 
economic life of America. 

I ask permission to file with the chairman original communications, addressed 
to Senator John Sparkman, chairman of the full committee, from the Macmillan 
Petroleum Corp. and the Wilshire Oil Company of California, members of our 
association and long important suppliers of jet fuel to the Government. 


Senator Smatruers. Now, Mr. Irwin, let’s hear from you. 

Mr. Irwin. Thank you, Senator. 

Senator Kucker. Just a moment, please. 

Mr. Chairman, wouldn’t it be a good idea to have the specific docu- 
ments that have been referred to here put in the record. 

We ought to have a copy of the bids or the manner in which they 
were written so we can take a look at them, and any data which 
bears directly on the points you touched on in your testimony, Mr. 


Goggin. 
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Have you ever made in writing the request that you have an escala- 
tion clause written in and they answered and said you couldn't? I 
think we ought to have copies of that. 

Senator SMaTHeRs. Can you supply us with those copies? 

Mr. Irwin. I do not have them, Mr. Chairman, but I submit that 
the contracting officer who is here from the Armed Services Petroleum 
Agency has them and no doubt can furnish them before these hear- 
ings conclude.* 

Senator Smaruers. All right. Thank you very much. 

Mr. Irwin, would you proceed ? 

Mr. Irwin. Thank you. 

May | at the outset ask to file for the record—I regret that they 
came in late—letters addressed to the chairman from two other 
independent companies whose officers could not be here. 

Senator Smaruers. Without objection, they will be made a part 
of the record. 

Mr. Irwty. Would the chairman’s pleasure be that I file the 
originals? 

Senator SmarHers. You may file the originals. 

(The letters are as follows :) 

WILSHIRE OIL COMPANY OF CALIFORNIA, 
Los Angeles, Calif., March 6, 1957. 
SENATE SELECT COMMITTEE FOR SMALL BUSINESS, 
Senate Office Building, Washington, D.C. 


(Attention the Honorable John Sparkman, Chairman.) 

GENTLEMEN : On behalf of Wilshire Oil Company of California (which has been 
certified as a small business by the Small Business Administrator), a member of 
the Independent Refiners Association of California, and on behalf of all other 
small refiners, I should like to express our profound interest in the hearing to 
be conducted next week by your committee concerning difficulties encountered 
by small refiners in Defense Department petroleum procurement. 

First, may we state that this company operates a 30,000-barrels-a-day refinery 
in Los Angeles, Calif., and has in the past on several occasions been successful 
in obtaining awards of supply contracts covering, among other products, jet fuel, 
gasolines, arctic and marine diesels, etc., and more particularly was awarded a 
contract for 55 million gallons of jet fuel last year. 

Secondly, this company bid 10 million gallons of jet fuel pursuant to invitation 
for. bids opened January 25, 1957, the awards of which have not as yet been 
made, 

We should like to go on record as being strongly opposed to the pricing method 
employed by ASPPA (now MPSA) in 1956, in awarding supply contracts pursu- 
ant to the set-aside for small business. More particularly, we have reference to 
the adoption of the “weighted unit average price” as the “fair and reasonable 
price” to be met by small refiners in order to obtain awards under the reserved 
portion for small business. Inasmuch as the small refiner has been required 
under such a pricing method to accept a price less than that received by the 
larger companies for one-half of the unreserved portion, it would appear obvious 
that this method neither provides the assistance contemplated by the set-aside 
program nor is it in conformance with the objects and purposes for which the 
set aside was adopted. 

May we most sincerely urge that your committee take whatever action neces- 
sary to bring about the adoption of a pricing method to be employed under the 
set-aside program which will be more equitable to the small refiner and which 
will more closely conform to the objects and purposes thereof. 

Very truly yours, 
WILSHIRE OIL COMPANY OF CALIFORNIA, 
By E. W. ALxen, Vice President. 


1 Retained in committee files, 
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MACMILLAN PETROLEUM CorpP., 
Los Angeles, Calif., March 8, 1957. 
SELECT COMMITTEE FOR SMALL BUSINESS OF THE UNITED STATES SENATE, 
Washington, D. C. 
(Attention Senator John Sparkman, chairman. ) 

GENTLEMEN : The Macmillan Petroleum Corp. operates oil refineries in Long 
Beach, Calif., and El Dorado, Ark., with approximately a total of 300 employees. 
We have at the present time contracts with the military purchasing departments 
for jet fuel and lubricating oil. 

On the last two jet fuel awards, we were obliged to accept the weighted 
average price of the awards for the greater portion of our sales, which has 
worked a hardship on us, as our main product is jet fuel at our Long Beach 
plant. This means that we could not be competitive on other products with our 
competitors, who were getting a higher price on the jet which they were supply- 
ing the armed services. Since set-aside small-business awards were not allowed 
an escalation clause, and as there have been two increases in crude oil since 
our contract went into effect, we have suffered additional losses, whereas many 
of the companies on the original awards, due to the escalation, are receiving a 
higher price than we. In other words, our price now is considerably below 
the weighted average presently being paid by the Government. 

We respectfully urge that small business be awarded the cutoff price with a 
suitable escalation clause. 

Small business should also have a set-aside on all interim bids, which has 
not always been the case in the past. 

Yours very truly, 
S. M. BATTERSON, 
Executive Vice President. 

Mr. Irwin. With the permission of the committee, may I state that 
my remarks here in an effort to be of assistance to your committee 
will concern themselves with the efforts I made on behalf of the 
association to find out what was the philosophy back of this weighted 

average; who was behind it, if we could find out; why it couldn’t be 
changed ; and why the Comptroller General’s opinion was not obeyed. 

Senator Saaruers. That would be very helpful; that is what we 
are looking for. 

Mr. Irwin. I will say at the outset, sir, so there will not be any 
suspense mystery, that I don’t have all ‘the answers but I will recount 
a fantastic situation where some of you gentlemen, maybe not as 
Senators, but, perhaps, some of you have had a similar experience. 

May I say at the outset I had experienced the enthusiasm with which 
certain Government personalities man the ramparts to repel any and 
all efforts by a citizen to try to petition his Government for redress 
of whatever grievances he may have. 

Nor am I a stranger to the tenacity with which certain individuals 
from time to time will cling to preconceived opinions even though 
facts and logic may have been presented to them which overcome 
their first hurr iedly formed opinions. 

However. I am forced to confess that in this experience nothing pre- 
pared me for what I ran across. 

It was first in January 1956 that the officers of the Association of 
Independent Refiners asked me to undertake to see what had hap- 
pened to this set-aside program that had been in the wind for a year 
and a half or 2 years. 

I believed we had a bulletin from Mr. O’Hara’s association back 
in January of 1955, stating that a recommendation had been made to 
the President’s Cabinet Advisory Committee on this matter and that 
it was under consideration. 
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The officers told me that there had been public pronouncements by 
the Office of Defense Mobilization that it was a matter of Government 
policy to encourage small business, and particularly small business 
that was essential to the national defense, to survive. 

Along that line, they had heard that there was under consideration 
a set-aside program of which I have spoken. 

Notwithstanding all this conversation, at the very moment—this is 
in late January of 1956—they were getting the bad news—and when 
I say they, I speak of the independent refiners in C valifornia—that 
for the first time 7 of the 8 that had been participating in these 
requirements at least since 1950, were suddenly being shut out. 

With that background, I came out here and sought to see what the 
situation was. After I had made some peaaiehaa, I found that there 
had been a directive issued on November 14, 1955, by the then Assist- 
ant Secretary of Defense, Mr. Pike, and part of the directive—and 
I have a copy for the committee. 

At the conclusion of my remarks I will refer to the particular por- 
tion of it. After saying that it was the policy of the Government 
to see what could be done to insure small business participating to 
the fullest possible extent, and so on, the directive closed with the 
comment and admonition that a policy be formulated pursuant to 
that directive within 60 days. 

Well, this was now the end of January, so by my arithmetic the 
60° days had come and gone. 

So I had the privilege and the pleasure of a very full interview 
and a very cordial reception from the then Director of the Armed 
Services Petroleum Agency and may I say like Mr. O’Hara has said, 
they are a splendid group of gentlemen. They have been an adminis- 
trative agency, they have tried to be helpful to us within the scope 
of their authority. 

Sach time they get down to the final point they say, “Well, gentle- 
men, that policy has to come from Defense,” or more rec ently, “That 
policy has to come from the Navy; we are circ umscribed within what 
they hi ave on us. 

However, I did learn from the then Director of the Agency—— 

Senator Smarners. Who was that Director? 

Mr. Irwin. Colonel Gilliam at that time, sir. 

Senator Smaruers. All right, sir. 

Mr. Irwin. I did learn from him that he had approved of a policy 
which had been circulated pursuant to Mr. Pike’s November 14 direc- 
tive and had sent it back to the Defense Department for final action. 

Well, where was it ? 

Well, thanks to the interest of a member of your committee, Senator 
Kuchel, of California, it was discovered that this directive, mind you, 
was sitting on the desk of one of the people in that office from which 
the directive had originally emanated that they should get something 
done in 60 days. 

Whether it was coincident or not, within 2 or 3 days after the in- 
quiries were made, on February 2, 1956, out comes the set-aside policy. 

So here we are. C omp: inies are about to go broke. They are cry- 
ing—they have this jet fuel—they don’t know what to do with it. The 
awards have not been made yet which will shut them out, but they 
have been told. 
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So here is this new set-aside policy. So I rush right over to the 
Director. “What can we do to implement this before these awards 
are made? Isn’t there something you can do to get it into this one?” 

“Well, I am afraid that w asn't within the conditions; that won't 
be practicable and it could not be done,” but there was a new day 
dawning if we could hang on until the next time around, which was 6 
months off. 

But, more important, we were told that undoubtedly things were 
going so fast and the use of jet was climbing there would be an oceasion 
Ww hereby they could call for a supplemental supply of jet and that in 
view of this set-aside directive we could be sure that that would be 
entirely allocated to small business and should save the day for these 
little, small refiners. 

And, as Mr. Goggin has mentioned, they spoke about 400,000 bar- 
rels, if they could ‘find the money, if they could find the storage, and 
so on. 

Well, unfortunately that story went on, and we had inquiries and 
inquiries I am not criticizing anybody—but no supplemental. 

So I told the boys, I said, “Well, if you can get your storage and 
manage to hang on until July they tell us we are certainly going to 
have a good set-aside program come July, and with that you ought 
to be able to bail yourself out.” And, as a matter of policy, they did 
rent this storage and keep in instead of shutting down their plants 
because their history has been, so I am told, gentlemen, that once a 
plant is shut down it doesn’t reopen out there in California. That is 
about the end of the line. So they hung on. 

However, along about February—pardon me, May, maybe April— 
we heard they were formulating these new invitations to bid and they 
were going to have this weighted- average policy. 

So that, of course, was dis: astrous. I mean, how ridiculous it 
seemed, and we so argued with the officials—that I will come to in a 
moment—to say as a matter of policy that you want to help small 
business survive, you want to assure their p: ticipation in the national 
economy, that it is important for the national defense that you have 
as diversified a source of supply as possible and then say, “O. K., boys, 
but we will penalize you for doing it. We will pay the majors the 
unreserved portion”—we will use Mr. O’Hara’s example—“up to 11 
cenit but you little fellows that are laboring along with the same 
labor costs that the majors are’”—they have that “unitization” so far 
as labor wages are concerned, the big ones make a contract and the 
independents have to come in—‘you are laboring along under that, 
but we tell you you have got to come in if you want to play in our ame 
and give us this at less than what we are paying the big boy s, at ‘least 
to the tune of that differential between 1014 and 11,” ‘as I have 
described. 

So that seems, as I say, kind of ridiculous, and I found out that there 
was a Director of Small Business in the Defense Department 

Senator Smatuers. May I interrupt you. I am a little unclear on 
one point: Is the weighted average determined from actual bids and 
acceptances ¢ 

Mr. Irwin. Yes, sir. 

Senator Smaruers. In other words, if it runs from 10, to use Mr. 
O’Hara’s illustration, 10, 1014 to 11, they actually have paid as high 
as 11? 
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Mr. Irwin. Oh, indeed, that is certain. No question about it. 
Now, when we say 

Senator Smaruers. In most instances, that, of course, would be to 
some of the larger or major oil companies? 

Mr. Irwin. That is right. 

Senator Smaruers. In other words, under the theory of weighted 
average there would be no way to let small business participate except 
in some instances at a penalty or at a less price than that which they 
had paid to some of the major oil companies for exactly the same 
thing; is that correct? 

Mr. Irwin. That is quite correct, unless they happen to have been 
in on a low bid themselves, Senator. Iam talking about the set-aside, 
the 10 percent or whatever it might be. 

Of course, if they happen to bid in that lower bracke ‘t, as Wilshire 
did, of course, they are already in there. 

Senator SmaTuers. Yes. 

Mr. Irwin. And the simplification of the example, perhaps might 
lend itself to some confusion, So, can I make this slight elaboration: 
In figuring out the weighted average, as I understand it, it is done 
on a unit basis. So, for illustration, suppose they get 10 million 
barrels at 10 cents and 5 million barrels at 11 cents. Your weighted 
average wouldn’t be 10.5. You would take the total gallonage and 
then break it down. So, as I say, sometimes a simplification of an 
example may lend itself to some confusion. 

Senator Smatuers. Yes. 

Mr. Irwin. But, however, this is what really stopped me. 

As I say, I found myself over in the Office of the Director, or the 
man who is to help small business, and I am asking him about this 
weighted average and telling him how terrible it is going to be and 
that it will undo all of the things that the Congress has intended, and 
apparently to polic; y—to the polic y directive intended, and, if : may 
do so, I will be as accurate as possible, because I can hardly believe it 
now when I think about it. 

May I read one paragraph of my report when I returned from my 
interview of this gentleman ? 

Senator Smaruers. Who is this gentleman ? 

Mr. Irwin. His name was Mr. Hamlin, John Hamlin. 

Senator Smatuers. And he was with whom ? 

Mr. Irwin. He was over in the Department of Defense and I under- 
stood he was the man who was in charge of seeing that small business 
got along. 





I found him an amazing person for that responsibility. 
This is from my report made just within a week after the interview. 


He said that he could not understand any criticism of ASPPA on the supple- 
mental requirements— 


That is the one I told you about where we were hoping for the 400,000 
barrels and nothing happened— 


That he had drawn this regulation 4100.9—the one of November 14 where Mr. 
Pike said “get some action in 60 days’—back in November, and it was not drawn 
with petroleum products in mind; that it was just so much gravy; that ASPPA 
had adopted operations; that the program had been developed quickly, and that 
114 to 2 years was not too long to get a set-aside program in effect. 
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Now, listen to this, please : 


That there was a strong feeling in the Defense Department that, if small busi- 
hess could not compete with big business, at least dollarwise, it was just too bad 
for small business. 

After 1 hour and 45 minutes of this, he then assured me that it was 
his purpose to be helpful. 

Senator Smaruers. That was Mr. Hamlin? 

Mr. Irwin. Yes, sir. That was the man in charge of it. 

Senator Smaruers. Is he still with the Defense Department ? 

Mr. Irwin. I understand not, sir. 

Senator Smaruers. Where is he now? 

Mr. Irwin. I don’t know. The only time I ever met him was that 
one time. 

Senator Smaruers. Is he the man at the White House now? 

Mr. Irwin. Somebody else will have to answer that one. 

(Discussion off the record.) 

Mr. Irwin. As I quoted from my statement, he told me he was the 
author of this regulation he told me he had drawn up. 

Senator Tuyr. May we have for the record where Mr. Hamlin 
came from ? 

Mr. Irwin. I was told he was a resident of Pasadena, Calif., which 
is in the county where I reside but I never had the pleasure of meet- 
ing him before. 

Senator Tuyr. What was his business before that ? 

Mr. Irwtn. I cannot answer that, sir. Certainly he gave me no 
impression as being familiar with the business about whic h I was seek- 
ing to discuss. 

Senator Taye. That is all, Mr. Chairman. 

Mr. Irwin. However, there was then a ray of light on the matter. 
It was our good fortune to come to the attention of the members of 
this committee and the staff of your committee. 

Your counsel wisely saw that, in the face of this weighted-average 
opinion, we were being told that nothing else could be. done, that ‘it 
would have to be carried out, and these gentlemen over in ASPPA— 
by now Colonel Gilliam had been succeeded by Captain Drescher, 
who is a very able gentleman and who is sympathetic to our problem 
but he said, “Gentlemen, I have no authority. This weighted aver- 
age, we feel it is controlling.” 

So, as I say, your counsel pointed out that perhaps an opinion should 
be sought from the Comptroller General. And, through the good 
offices of your committee, a joint meeting was arranged between the 
Director of the Small Business Administration, certain top brass of 
the Defense Department, and then this letter was prepared and sent 
to the C deaptrollat General, and I have a copy of it. 

Two paragraphs from it—it is the one that Mr. O’Hara talked 
about—I think you will find of sufficient interest to have me read 
them to you right now to show you what we are still up against not- 
Ww ithstanding the opinion. 

This opinion stated in part at the top of page 3: 


Since the weighted-average unit price is necessarily something less than the 
highest unit price included in the computation of the average, the fixing of the 
weighted average as a “fair and reasonable” price involves a conclusion that 
some, perhaps the major portion of the unreserved quantity will have been 
awarded at a price in excess of that which is determined to be “fair and reason- 
able.” 
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Good common sense. 
Going on: 


The Comptroller General then took a more definitive view with reference to 
that portion of the specifications, that is, the ASPPA specifications which said— 





this was in the bid of last summer on the set aside 


in the event that any part of the quantity set aside cannot be awarded to small 
business concerns, the Government expressly reserves the right to award that 
quantity to the next lowest bidders on the unreserved quantity, whether large or 
small business. 

Now, the Comptroller is quoting from the specifications. 

In plain language, what the specs meant was this: If small business 
didn’t take the bone they threw us then they went to the 11.1, 11.2, or 
whatever they might have been quoted by the unsuccessful bidders. 

In this connection the Comptroller General made this comment: 

Regardless of the Department of Defense’s instructions or of the negotiating 
authority of the administrating agency heads, we do not believe that any award 
under the last quoted provision could be considered to be in the best interests of 
the Government if made at a price in excess of that which could be obtained 
by negotiation in the manner provided by paragraph 3. 

We, therefore, feel that we would be justified in requiring a certification by the 
contracting officer in the event of any such award that no small business bidders 
qualified under paragraphs 1 and 2, would accept a like award at that same price. 


The opinion concluded with this significant sentence: 
Whether any awards— 
and I still continue to quote from the Comptroller General— 


should be made of the set-aside portion at prices in excess of the “fair and 
reasonable” prices determined by the contracting officer in accordance with the 
terms of the investigation, is a matter to be resolved by the procuring authority 
in the light of pertinent regulations and directives, but so far as this Office is 
concerned, we would not object to any such awards at prices not in excess of the 
next higher bid on the unreserved portion for the same using activity. 

By that, gentlemen, what they meant was this: 

If the cutoff price was 11, that same illustration we used, the Comp- 
troller General would not object if they gave it at 11.18 to the inde- 
pendent. 

With the issuance of this opinion we thought we were home free and 
the problem was decided. 

I will hurry along because I know I am encroaching unduly on your 
time. 

So we issued resolutions and letters of thanks to everybody and pre- 
pared to enjoy our part in the picture. In fact, Petty’s Oil Letter for 
September 2, 1956, had one sentence; it said: 

Already, the ASPPA is believed to have discussed the problem with Pentagon 
officials, with indications the “weighted-average” price will be tossed out as a 
standard for establishing ‘‘fair and reasonable” prices. 

A few days later Platt’s Oil-Gram said it isn’t so; they are going 
to stay with the weighted average. 

Now, the next thing that came along was the call for supplemental 
requirements in November. 

Now, it is true they then took out this weighted average from the 
specs and said that there would be a fair and reasonable price as the 
contracting officer would determine but they determined the weighted 
average was again the fair and reasonable price. 
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Mr. Weapock. There was a set-aside portion in that November 
supplemental ? 

Mr. Irwin. Yes, sir; there was. And, when he gave that weighted 
average, no one of our independents could or would take it. Economi- 
cally, it was suicidal. 

These two companies that had had this expense of storage and had 
taken the award last summer—they weren’t about to lose any more 
money on it. 

Mr. Weapvock. Did the two companies, Mr. Irwin, that took the 
awards in the summer invitation—did they obligate all of the 4 million 
that was set aside ? 

Mr. Irwin. Oh, no, sir. 

Mr. Weavock. There was some left over? 

Mr. Irwin. I think I can give you that figure. I believe it is in my 
statement, sir, that they took approximately 1 million barrels and I 
think the set-aside for the companies at that time was something in 
excess of two-million-plus. 

Mr. Wrapock. What happened to that surplus, the balance of that 
additional requirement ? 

Mr. Irwin. As I have suggested in my statement and in a letter to 
the authorities, it perhaps would be unkind but it is susceptible to this 
conclusion that they had to keep the price down, as they did with that 
10.180, and, if you don’t take everything you need, of course, that 
holds the price down. 

All right, so maybe that supplemental call in November, you might 
ask the authorities, was it occasioned by the fact they didn’t take all 
they needed in July. 

Mr. Weavock. Thank you. 

Mr. Irwin. And if that is the case, and I am sure no one would do 
it with forethought, the next question might be, Is that an evasion of 
the Comptroller General’s opinion indirectly ? 

Now then, we have the current offerings which have been waiting 
an opening here on January 25. Here again we are advised that the 
weighted average is going to be in force and effect. 

True, we have had several communications, public communications, 
that there is a committee in the Defense Department—we first saw a 
release sometime in December they were going to have a meeting and 
discuss this question, but if they have taken any action we haven't 
heard about it. Certainly, it has not come in time, apparently, to do 
any good for all the independents in these forthcoming awards, unless, 
perhaps, with suggestions from members of this committee, this might 
still be something to be done. 

Mr. Weapock. You don’t know whether these awards have been 
made 

Mr. Irwin. They weren’t made as of Friday, sir. I can’t tell 
whether they were made this morning. 

Mr. Weapock. Thank you. 

Mr. Irvin. I do know one of our members was back here arguing 
against that weighted average and had a terrific argument 2 weeks 
ago and that night he had a serious heart attack. I expected him as 
a witness, but he, unfortunately, is a patient at a hospital out in 
Maryland, so, unfortunately, he can’t be here. 
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With your permission—I think you have been most indulgent—I 
might say this: It would seem clear, gentlemen from what experience 
I have had here, that no matter how well intentioned—and they are, 
as I say the gentlemen of the agencies themselves have been most 
helpful and sympathetic—there still is prevalent some philosophy. 
that small business isn’t necessary. 

I believe that assistance is needed from the Congress in spelling 
it out, and any amendments that may be made in the Small Business 
Act to the effect that certainly the small-business set-aside or small- 
business program should not operate to discriminate against small 
business, pricewise. 

I sincerely thank you for your attention. 

(Mr. Irwin’s complete statement is as follows:) 


STATEMENT OF JOHN J. IRVIN, ATTORNEY AND GENERAL COUNSEL FOR THE INDE- 
PENDENT REFINERS ASSOCIATION OF CALIFORNIA 


Mr. Chairman and Senators, as general counsel for the Independent Re- 
finers Association of California, I am most grateful for the invitation which 
you have extended, to give your honorable committee a summary of my ad- 
ventures and experiences in pursuit of a set-aside of jet fuel procurement re- 
quirements at a fair and reasonable price, on behalf of the Independent Refiners 
of California. The speaker is familiar with the presentation to be made here 
this morning by George T. Goggin, Esq., president of the Independent Refiners 
Association of California, and will therefore seek to avoid any duplication of 
matters covered by him. 

At the outset, may I say that I have in the past experienced the enthusiasm 
with which certain Government administrative personalities man the ramparts, 
to repel any and all efforts by a citizen who petitions for redress of what he 
believes to be grievances imposed upon him by his Government. Nor am Ia 
stranger to the tenacity with which such personalities cling to a policy, a regu- 
lation or a pronouncement, resolute and unyielding against the forces of fact 
and logic which may have overwhelmed their tenacious though unsupported 
convictions. However, I am forced to confess that there was nothing in my 
prior experience to prepare me for the last 14 months in pursuit of a set-aside 
of petroleum defense procurement requirements at a fair and reasonable price 
for the small business refiner. 

In January 1956 the officers of our association advised me that they had 
heard and read of great things to come for the small-business man as the result 
of the Small Business Act passed by Congress in 1955. Indeed, they had even, 
heard, so they told me, that as a matter of executive policy it had been deter-. 
mined and publicly announced that it was important that all small business 
contributing to the national defense be encouraged in its efforts for economic 
survival by positive assistance to participate in Government procurement. To 
that end, they had heard that there was and had been under consideration, with 
respect to petroleum requirements, consideration of a policy directive which 
would “setaside” a portion of all defense petroleum requirements for qualified 
small-business concerns. On the blacker side, it seemed to be the cold reality, 
at this very moment, that for the first time in many years, all but one bidding 
independent refiner in southern California would be excluded from any part of 
the then pending awards for jet fuel, to be supplied during the period commenc- 
ing April 1, 1956. 

Thus thoroughly confused, albeit properly prepared, the speaker came to 
Washington and set forth upon a quest as to what happened to the set-aside 
theory, so long proclaimed as under active consideration. My inquiries led me 
to the Office of the Director of the Armed Services Petroleum Procurement 
Agency (hereinafter referred as ASPPA), then headed by Colonel Gilliam. 
He indicated his very grave concern over the pending awards because of their 
near total exclusion of the independent refiners on the west coast. He confirmed 
that some of those independent refiners had been among the first, and for a 
while the only, source of jet fuel supply in that area for the Government. We 
discussed the diversification of the plants of these independent refiners over an 
area extending as much as 150 to 250 miles. I told the Director that I had learned, 
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since my arrival in Washington, that the then Assistant Secretary for Defense 
Pike had, on November 14, 1955, issued a directive requesting that a formula be 
prepared within 60 days which would assist in effectively incorporating small 
business into the defense procurement requirements. Of course, as I pointed out, 
that 60 days had then come and gone. The Director indicated that the proposed 
policy had cleared his Office and been returned to the Defense Department. 
Through inquiries initiated by Senator Kuchel, a member of your Select Small 
Business Committee, it was found that the implementation directive was on the 
desk of one of the concerned officials in the Pentagon. Almost immediately 
following these inquiries, to wit, on February 2, 1956, the Department of the 
Navy, Office of Navy Materiel, released a document entitled “MPD 34-201: 
Cooperation with the Small Business Administration.” It would be the general 
policy, the directive stated, for the Department of the Navy to consult and 
cooperate closely with the Small Business Administration, to obtain for small- 
business concerns the greatest practical participation in the defense procure- 
ment program, both through prime contracting and through encouragement of 
subcontracting. Under the provisions of 34-201.5, requirements were laid down 
for small-business set-asides, both total and partial. It was in this section stated 
to be a matter of general policy that “the general purpose of the set-aside pro- 
gram for small business, as set forth herein, is to increase small-business partici- 
pation in Navy procurement to the maximum extent consistent with the pri- 
mary procurement responsibility of the Navy noted in MPD 34-201.2¢ (1) above.” 
On the face of it, this seemed to be just what the patient small-business refiner 
needed. My first concern was, “Could it be adopted into the yet pending awards 
from which all our members were for the first time excluded?” At ASPPA, I was 
told that this was not practicable. However, I was told that, undoubtedly, there 
would be calls for supplemental requirements during the ensuing period and 
that, in such a supplemental call, care would be taken to relieve the admitted 
distress facing at least two independents who had been longtime suppliers, of 
jet fuel and who were geared to substantial, continuing production. I was 
cautioned, however, that there was great hostility within the Procurement 
Agency and the Defense Department against the set-aside principle. I was 
warned that those who opposed this set-aside program might sincerely feel them- 
selves obliged to resist, obstruct, and confound its effective implementation. 

The apprehension that the set-aside battle was not yet won soon became 
apparent. Along in May 1956 we heard that, in the preparation for the invita- 
tions to bid, which were later issued on June 21, 1956, provisions for a _ set- 
aside of a portion of the jet fuel requirements were to be included. However, 
we were told that a pricing formula was being adopted for this set-aside, 
known as the “weighted average” formula. As this formula was adopted and be- 
came a part of the June 21, 1956, invitations to bid, it provided, in part, as 
follows: After providing, “that those wishing to participate in the set-aside must 
bid on the nonreserved portions,” providing that, “in order to qualify, such a 
bid on the unreserved portions must be within 120 percent of the highest price 
at which awards are initially made under the unreserved portion,” and pro- 
viding “that negotiations would then commence with the small-business con- 
cerns in the order of their bid,” the invitation proceeded to take the bang eut 
of the bullet, viz: 

“Those bidders with whom negotiation is commenced will be offered an op- 
portunity to meet a fair and reasonable price as determined by the contracting 
officer. Such determination shall be made on the basis of the weighted-average 
unit price of the initial awards made under the unreserved portion in the 
various geographic marketing areas.” 

“Agreement on the part of the bidder to meet the ‘fair and reasonable’ price 
shall result in award to that bidder.” 

“In the event that any part of the quantity set aside cannot be awarded to 
small-business concerns, the Government expressly reserves the right to award 
that quantity to the next lowest bidders on the unreserved quantities, whether 
small or large business.” 

The speaker was granted a full and complete opportunity to register, on behalf 
of the association, with the responsible officers of ASPPA, the protest that such a 
weighted-average pricing formula was unfair and discriminatory. However, it 
was definitely ascertained that the officials of the Agency felt that they had no 
discretion but what to enforce the ‘weighted average” on the “set-aside” and 


that any change in such weighted average pricing policy would have to come 
from the Department of Defense. Thereafter, an appointment was obtained 
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for this speaker with a gentleman, then in the Department of Defense, who was 
designated as the Assistant Secretary’s representative to assist small business, 
I can think of no better way to describe that conference than to quote verbatim 
from a report I made to the president of our association on June 19, 1956, 
following my overwrought return to Los Angeles: 

“IT found him” (the small business representative in Defense), “an amazing 
person for that responsibility. He said that he could not understand any 
criticism of ASPPA on the supplemental requirements; that he had drawn 4100.9 
back in November and it was not drawn with petroleum products in mind; that it 
was just so much gravy that ASPPA adopted its operations; that the program 
had been developed quickly, and that a year and a half to 2 years was not too 
long to get a set-aside program in effect; that there was a strong feeling in the 
Defense Department that, if small business could not compete with big business 
dollarwise, it was just too bad for small business. After an hour and 45 minutes 
of this, he then assured me that it was his purpose to be helpful.” (The 4100.9 
referred to was Mr. Pike’s directive of November 14, 1955, commented upon 
earlier in this statement.) 

It was then our good fortune to have this matter engage the attention of 
members of this Senate committee and your able staff. Your counsel wisely saw 
that an opinion should be obtained from the Comptroller General as to whether 
or not there was an obligation in ASPPA and/or the Navy or Defense Depart- 
ments to limit set-aside procurement offerings to a weighted-average price as 
contended by Defense officials. In this endeavor, your staff enlistéd the enthu- 
siastic cooperation of the Administrator of the Small Business Administration, 
and a formal inquiry to the Comptroller General was prepared over Mr, Wendell 
Barnes’ signature, On August 81, 1956, the Comptroller General issued his 
opinion B-128955. The speaker understands that the original of that opinion 
was addressed to the Honorable Wendell B. Barnes, Administrator, Small Busi- 
ness Administration, and that a copy thereof was forwarded to the chairman 
of your full committee. 

This four-page opinion, in substance, held that there was no compulsion to 
award any set-aside portion of procurement at a weighted average. In this 
connection, the opinion stated in part, at the top of page 3 thereof : 

“Since the weighted-average unit price is necessarily something less than the 
highest unit price included in the computation of the average, the fixing of the 
weighted average as a ‘fair and reasonable’ price involves a conclusion that 
some—-perhaps the major—portion of the unreserved quantity will have been 
awarded at a price in excess of that which is determined to be ‘fair and 
reasonable.’ ”’ 

The Comptroller General took a more definitive view in his opinion with 
reference to that portion of the specifications that provided that: 

“In the event that any part of the quantity set aside cannot be awarded to 
small-business concerns, the Government expressly reserves the right to award 
that quantity to the next lowest bidders on the unreserved quantities, whether 
smnall or large business,” 

In this connection, the Comptroller General’s opinion stated: 

“Regardless of the DOD” (Department of Defense) (parenthesis supplied) 
“instructions or of the negotiating authority of the administrating agency heads, 
we do not believe that any award under the last quoted provision could be con- 
sidered to be in the best interests of the Government if made at a price in excess 
of that which could be obtained by negotiation in the manner provided by para- 
graph 3. We, therefore, feel that we would be justified in requiring a certifica- 
tion by the contracting officer, in the event of any such award, that ho small- 
business bidders qualified under paragraphs 1 and 2 would accept a like award 
at the same price.” 

The opinion concluded with this significant statement: 

“Whether any awards should be made of the set-aside portion at prices in 
excess of the ‘fair and reasonable’ price determined by the contracting officer 
in accordance with the terms of the investigation, is a matter to be resolved 
by the procuring authority in the light of the pertinent regulations and direc- 
tives, but so far as this Office is concerned, we would not object to any such 
awards at prices not in excess of the next higher bid on the unreserved portion 
for the same using activity.” 

With the issuance of this opinion, the independent refiners understandably 
felt that their struggle to survive and to participate in the set-aside procure- 
ment program of the Defense Department was not in vain. The Comptroller’s 
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opinion was universally hailed as the Magna Carta for small business. Resolu- 
tions of appreciation were passed, letters of thanks written. That this feeling 
was general throughout the industry was seen in an article which appeared in 
Petty’s Oil Letter for September 2, 1956. That article closed with this state- 
ment: 

“Already, the ASPPA is believed to have discussed the problem with Pentagon 
officials, with indications the ‘weighted average price’ will be tossed out as a 
standard for establishing ‘fair and reasonable’ prices.” 

However, on September 27, Platt’s Oil-Gram had an article which stated that 
ASPPA intended to continue the weighted-average policy. 

The next level in the pyramid of confusion and disappointment was when 
ASPPA called for supplemental jet fuel requirements in November of 1956. In 
this connection, your committee may desire to inquire of the appropriate 
officials whether the necessity for these supplemental requirements was co- 
incidental to increased demand or whether it was the result of a deliberate 
limitation on the July procurements. If the latter should prove true, the com- 
mittee might wish to inquire further and ascertain whether such limitation was 
with a view to fixing a low cutoff, with a resultant low weighted average, all 
to the disadvantage of the small-business refiner. That question, in turn, could 
suggest another—whether or not the higher prices ASPPA was forced to pay 
in response to its supplemental call of November 8, 1956, was a direct challenge 
to the restrictive provisions of the Comptroller General’s opinion of August 31, 
as hereinbefore quoted. 

In any event, not one of the independents in California could or did accept 
any of the set aside on this November supplemental requirement on the 
weighted average therein offered. In fact, many of the independents did not 
bid on the supplemental offerings because of the knowledge that the weighted 
average still reigned and ruination awaited any independent so unwary as 
to accept it. 

We come now to the jet fuel bid offerings which were opened January 25, 

1957. While the specifications were amended to exclude the weighted-average 
provisions as compulsory on the contracting officer, it has nevertheless been 
stated by officials of the Military Petroleum Supply Agency (MPSA) that, to 
participate in the set-aside, the small business refiner will be required to ac- 
cept a weighted average as the same shall be determined by the contracting 
officer, if he wishes to participate in the set aside. 
_ It is reported that one of the civilian officials in the present MPSA, successor 
to ASPPA, and who it is understood has had strong objections to the set-aside 
program, has stated that the west coast companies were not bidding competi- 
tively. I do not have the price figures bid of all our members before me, but for 
purposes of illustration, I have obtained from the Douglas Oil Company of 
California their figure in the pending bid. In the bid, No. 57-90, Douglas bid 
$0.112 per gallon in Los Angeles as compared with a net award of $0.1075 per 
gallon back in October 1955, a difference of but $0.0045 per gallon. Yet in this 
same period, the cost of 18 degree gravity crude to Douglas has increased 61 
cents per barrel, or an increase in the cost of crude of approximately $0.015 per 
gallon. It should here be remembered that it is the majors who set the price 
of crude and it is the independents who buy at the price so set. 

As indicated in the statements of both Mr. Goggin and the speaker, the Mac- 
millan Petroleum Corp. and the Douglas Oil Company of California are the 
members of our association who have been most prominent in the jet fuel pro- 
curement picture since 1950. It is a matter of profound regret that Mr. Ed 
Barnes, vice president of Macmillan Petroleum Corp. and Mr. Sam Goldman, 
sales manager of Douglas Oil Company of California, recently and within a 
matter of days of one another, have been hospitalized with heart conditions. In 
fact, Mr. Barnes was stricken here in Washington 2 weeks ago while on his 
company’s business in connection with the pending jet fuel offerings. Both 
gentlemen were the most informed members within our association on the entire 
jet fuel set-aside, weighted-average picture. They had been scheduled as wit- 
nesses when these hearings were first tentatively scheduled for the middle of 
January last. Their presence and testimony here today would, I am sure, have 
contributed to your honorable committee’s study of this important question. 
As you have followed this chronology of our small business difficulties over these 
past 14 months, I know you will share my hope that the delays, avoidances, and 
frustrations that attended their efforts to obtain a fair and reasonable share of 
defense business for their companies at a fair and reasonable price did not con- 
tribute to their present serious indispositions. 
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In view of the history of the fight for the right of the independent refiners to 
participate in defense petroleum procurement requirements, as hereinabove out- 
lined, it is respectfully submitted that affirmative and positive action will be 
required by the Congress if the Small Business Act of 1955 is to be effective. 

Senator Smaruers. Thank you very much, Mr. Goggin and Mr. 
Irwin. Weappreciate your comments. 

Mr. Irwin. You have been very helpful. 

Mr. Goearn. Thank you. 

Senator Tuyr. I would like to know whether you have any spe- 
cific recommendation of how to define small business. 

Mr. Irwin. I would ask Mr. Goggin, as being an active oil man, 
Senator, to reply to that question. 

Senator Tuyr. That question has come up before. 

Mr. Irwin. Yes. 

Senator Tuyr. The purpose of the question is for the committee to 
get your views, which I know will be helpful. 

Mr. Irwty. With your permission, mine would be theoretical, and 
Mr. Goggin has worked with it and also is an attorney. I would ask 
him if he would reply. 

Mr. Goaearn. I am sorry, Senator, your question, I didn’t quite 
get it. 

Senator Tuyr. Would you have any recommendation for this com- 
mittee to assist in establishing what is a recognized small-business 
firm or small-business man in the oil refinery business ? 

Mr. Goaern. Well, so far as our experience is concerned, Senator, 
all of the small-business, independent refiners in California have 
qualified as small business either by reason of the provision they are 
employing 500 or less people or that they have gotten a certificate from 
the Small Business Administrator, in which event they do not employ 
more than 1,000 employees. 

Senator Tuyr. You have had no complaint about the question of 
whether they disqualified anyone as not coming within the small- 
business man’s category ? 

Mr. Gocarn. We have not as of this time. 

Senator Tirye. Thank you. 

Mr. Irwin. The Agency and Small Business Administration were 
helping by leaning over backward in the case of 1 company having 
just 1 over the 500 mark. 

Senator Tuyr. Thank you. 

Mr. Irwin. Thank you. 

Senator Smarners. I might say it is the chairman’s plan, if it is 
ull right with the other members of the committee to carry on until 
12:45 in the hopes we can hear these witnesses from Minnesota and 
then hear the Assistant Secretary of Defense, Mr. McGuire. 

(Ot the record. ) 

Senator Smaruers. If it is all right with the other members of the 
committee, we will have the Secretary testify in the morning—if that 
isconvenient with you, sir. We will make that definte. 

The next witness will be Mr. Baskerville, president of the Inter- 
national Refiners, Inc., from Minneapolis, Minn., and John Mooty 
and James Murphy, who are also officers of that organization. Will 
you gentleman come up, please ? 

Mr. Moory. Mr. Chairman, Mr. Baskerville is not able to be here 
today and asked me to present the statement. 
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Senator Smatruers. Will you identify yourself and proceed ? 

Senator Ture. Mr. Chairman, before Mr. Mooty proceeds, as one 
from Minnesota, I am very happy that Mr. Mooty is before the com- 
mittee and I regret. that Mr. Baskerville, president of International 
Refineries, Inc., in Minneapolis, was unable to be here. 

I will say that Mr. Mooty. speaks for one of the outstanding busi- 
ness organizations in Minnesota, and I am very happy he is here. 

Again, I regret Mr. Baskerville could not be here but I know you 
will take care of the situation very ably, sir. 


STATEMENT OF JOHN MOOTY, DIRECTOR, INTERNATIONAL 
REFINERIES, INC., MINNEAPOLIS, MINN. 


Mr. Moory. Thank you, sir. 

In view of the hour—I know you have been looking at the clock 
and in view of the fact that our statement would be very similar to 
the statement that has previously been made by Mr. O’Hara and the 
other witnesses that have been before you, with your permission, we 
would like to have a letter written by Mr. Baskerville which sum- 
marizes our position, made a part of the record, and we have given a 
copy of it to Mr. Jehle. 

Senator Smaruers. Without objection it will be incorporated in the 
record. 

(The letter referred to is as follows :) 





INTERNATIONAL REFINERIES, INC., 
Minneapolis, Minn., March 8, 1957. 
SELECT COMMITTEE ON SMALL BUSINESS, 
United States Senate, Washington, D. C. 

GENTLEMEN: I regret that prior commitments will prevent my attendance at 
your committee hearing on Monday, March 11, which I understand is called 
primarily for considering the vital question of the advisability of employing 
the weighted average in computing the price to be paid for petroleum products 
procured for the Armed Forces under the set-aside program to aid small business. 
Consequently, I have asked John W. Mooty, our general counsel and a member 
of our board of directors, to appear as my personal representative. 

It is our opinion that employment of the weighted average will, as a practical 
matter, substantially defeat the purpose of the set-aside program. Under the 
weighted average method the price paid to the small refiner is always less than 
the price paid by the Government to some of the large companies under the 
same awards. Furthermore, the small refiner is asked to accept a price which 
is less than would be paid by the Government for the same product were the 
set-aside program not in effect. We believe that this is directly contrary to 
congressional intent. 

In fairness, we would like to call to the attention of the committee the fact 
that the weighted average has never been applicabie on any bid made by our 
company. However, it is our understanding that your committee is desirous of 
obtaining our opinion as to whether the weighted average should be employed as 
far as bids in the future are concerned. 

We believe that the set-aside program can play a very vital role in preserving 
small business. In order for it to be effective, the small bidder should not be 
limited to a weighted average price which guarantees that some large com- 
petitor will receive a higher price than is received by the small refiner which 
the program is designed to assist. We are confident that the intent of Congress 
in passing this program was that the small refiner should receive at least the 
price that the Government would have paid to the large refiner had the set- 
aside program not been adopted. 

We are in complete agreement with the statements of Senator Kuchel and 
Mr. Joseph Campbell, the Comptroller General, in opposition to the use of the 
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weighted average, and we believe that it would be contrary to the intent of the 
set-aside program to ask the small refiner to accept a price less than the price 
the Government would have paid if the program was not in effect. 

We feel that the committee should give consideration to making the set-aside 
program more effective by increasing the percentage of procurement included 
in the reserved portion. 

Vinally, may I compliment your committee and particularly the two Senators 
from our State, Senator Thye and Senator Humphrey for the very able assistance 
being rendered to small-business concerns in this country. 

Yours very truly, 
H. M. BASKERVILLE, President. 

Mr. Moory. We would, of course, also like to voice the opinion that 
has been expressed before as far as the fair treatment that has been 
accorded our organization by the armed services procurement group, 
and our sole point as far as expression today is with reference to the 
weighted-average point. 

And, I think that, if I might just read to you one paragraph out of 
Mr. Baskerville’s letter, it, perhaps, summarizes our position on it. 

It is our opinion that employment of the weighted average will, as a practical 
matter, substantially defeat the purpose of the set-aside program. 

Under the weighted-average method, the price paid to the small refiner is 
always less than the price paid by the Government to some of the large companies 
under the same awards. 

Furthermore, the small refiner is asked to accept a price which is less than 
would be paid by the Government for the same product were the set-aside 
program not in effect. 

We believe this is directly contrary to the congressional intent. 
And, I think that, expressing the view of the small refiner, they have 
looked with great hope upon the development of the program that this 
committee has adopted as far as set-aside is concerned, and it is our 
hope that it would materialize, and work out-in the way in which we 
are sure it was intended. 

And we feel that the weighted average defeats the very purpose 
which the committee was endeavoring to accomplish by its program. 

I believe that that will complete the remarks that we will have on it. 

Senator SmarHers. Thank you very much, Mr. Mooty. 

The next witnesses are Joe Crotzer and Robert Gunn, who repre- 
sent the Vulcan Asphalt Refiners Co., of Cordova, Ala. Are they here? 

Will you come forward, please, sir. 

We understood Senator Sparkman was sending up Mr. Odom to 
introduce you, but the committee will just assume you have been 
properly and very generously introduced by Mr. Odom or Senator 
Sparkman. You may go right ahead. 


STATEMENT OF ROBERT GUNN, VICE PRESIDENT, VULCAN 
ASPHALT REFINERS CO., CORDOVA, ALA. 


Mr. Gunn. My name is Gunn. Mr. Crotzer, who is the president 
of Vulcan Asphalt Refinery, was unable to attend today. We were 
both coming up, so he let me come along to carry the ball. 

I am the vice president of Vulean Asphalt Refining in Cordova, 
Ala., and also the attorney for Vulean Asphalt. 

I would like to say here that we at Vulcan Asphalt Refinery do 
appreciate the work that has been done by Senator Sparkman, and all 
of the other gentleman from the Small Business Committee on behalf 
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of the refineries, the small independent refineries throughout the 
United States. 

I do not have any prepared speech, sir. I have a few notes but I 
would like to have my oral testimony made a part of this record. 

Senator Smatuers. Yes. We willbe very happy to. You go right 
ahead. 

Mr. Gunn. This will be short and sweet, because, fortunately, we 
started off with Mr. O’Hara this morning, a gentleman whom I had 
not met but who explained the situation on the minute details to you 
in a very, very great manner; so there is no sense in going into that. 

We would fii to say that all the small businesses in this country 
have been keeping very close touch with the work done by the Small 
Business Committee since the inception of the act in 1953, and when 
the first small-business set-aside was incorporated in the June bid of 
1956, we knew then that the Small Business Committee was really 
working to protect the small-business people and especially, well, 
everybody, of course, either whose ox is being gored, and there was the 
first boon really to help the smaller refinery as well as the small 
manufacturer. 

I would like to go back just a little bit and say that when the Small 
Business Act was passed in 1953, we were a little disappointed that it 
took until 1956 before something came along that really helped us out. 

Now, I have found out this morning exactly how this weighted aver- 
age has worked. We have been confused down in Alabama—of 
course, we are a good distance from you here—as to exactly how it was 
figured out and computed, but, after listening to some of the explana- 
tions this morning—and, of course, we had a rough idea of how it was 
done—we now have a general idea of how it is done. 

For instance, in the first set-aside that came about for a small 
refinery in 1956, that was the June bid. Well, Vulcan Asphalt Re- 
fining Co. bid 10.25 cents per gallon on that, and after the weighted 
average was brought in we wound up receiving 10.25 cents for the first 
70,000 and 9.44 per gallon for the remaining 680,000 gallons. 

Senator Tuyr. May we have a little further explanation of that. 
Mr. Chairman? That is the question that has been in my mind all 
the while. If you, the smaller contractor, operating on the set-aside 
portion, didn’t take it, then it would have gone to the prime bidder at 
a level of 10.25, would it not, for the entire supply ? 

Mr. Gunn. Well, [am not sure. 

Senator Torr. Why was it reduced to a lower amount after the first 
70,000 ? 

Mr. Gunn. 70,000? 

Senator Ture. 70,000. 

Mr.Gunn. That I cannot answer. 

Senator Ture. That is what I am trying to get at. 

Mr. Gunn. We have not found out. 

Senator Tryr. We will probably get it later. But I think the 
record would be more enlightening, to me at least, if you would care 
to express your own personal opinion as to why this was done. 

Mr. Gunn. The only answer that we can get is that is the way the 
weighted average is computed and that is what—in other words, 
through the formula that they use for the weighted average, that is 
the way it comes out—so they tell us. That is all we know. 
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Senator Tuy. It would come out that way regardless of whether 
you were the supplier or whether it was the prime contractor that was 
the supplier. 

Mr. Gunn. That I do not know, sir. I do know this, one of your 
gentlemen 

Senator Tuyx. Have you tried to follow it through to determine 
whether that was the situation ? 

Mr. Gunn. We have been trying to get an answer to exactly how 
it is computed; we sure have. We have heard the same explanation 
that Mr. O’Hara gave in his hypothetical statement this morning, but 
actually that does not break it down into minute details as to how 
it is computed ; that I just do not know. 

That will have to come—we do know this, that I think Senator 
Smathers asked a question of Mr. O’Hara this morning: “Do some 
small independent refiners turn down their bids?” 

Well, we are actually on a spot. When you make jet fuel, Uncle 
Sam is about the only person that can buy it. I think there is only 
one airline in this country at this time that uses jet fuel, and, so, if 
you have made it, you have got it, and there is nothing you can do 
about it unless you sell it to the Government—unless you want to 
run it back through your refinery to crude. 

But, after we go ahead and make our other products we have to 
take extra steps to make this jet fuel right for Government specifi- 
cations. 

Senator Ture. If I may, Mr. Chairman, at that pomnt—do you ever 
refine jet fuel without a known source of outlet? 

Mr. Gunn. Well, the only outlet we know is the Government and 
when we refine it 

Senator Tuye. I realize that. But, unless you know that there is 
a bid-letting on the part of the Government that would make it pos- 
sible for you to sell it, would you still proceed to refine? 

Mr. Gunn. Well, no, sir. But, you see Senator, we know every 
6 months there will be a bid-letting, at least. we understand every 6 
months there will be a letting for jet fuel. 

Senator Ture. In other words, you proceed with your refining 
according to the capacity of your refinery and you anticipate that 
you are going to have a market because the Government is using jet 
fuel all along in its operation ? 

Mr. Gunn. That is right, sir. 

Senator Ture. And, therefore, if you have a supply on hand, and 
if the bid that is then being negotiated with you drops a fraction of 
a cent you have no choice, because you either hold your inventory or 
you accept it? 

Mr. Gunn. That is right, sir. And we practically have to accept 
it because we can’t keep it in inventory. 

The storage would cost us too much on it and we could not do it. 

Senator Ture. You have your investment and vour operating 
expense ? 

Mr. Gunn. That is right, sir. 

Senator Ture. And, therefore, you must do it that way. 

Mr. Gunn. Yes, sir. 

Senator Tuyr. That is enlightening, Mr. Chairman. 

Senator Smatuers. All right, sir. 

Mr. Gunn. Now, I would like to say that we are in wholehearted 
accord with the rest of the gentlemen who have been in here, that 
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ASPPA, which is now the Military Petroleum Supply Agency and 
the Small Business Agency are a grand bunch of gentlemen to work 
for and have been very helpful in the situation. 

We have the same ax to grind as everyone else who has been with 
you here this morning and that is the weighted average. 

We are definitely 100 percent for the small-business set-aside. I 
think that is a boon in our favor. Well, it is just a feather in our cap 
that has just helped us out; it has put some meat on the bread but, 
so far as this weighted average, well, it has just been a tough thing 
all the way through. 

We would like to say that we appreciate all the work that has been 
done by the wonderful staff here on the Small Business Committee, 
and we appreciate everything that all you gentlemen have done for us. 

Senator Smaruers. Thank you very much, Mr. Gunn. 

We have one more witness representing small-business refineries 
here today, Max Lewis, of St. Marks, Fla. 

Is Mr. Lewis here? 

Mr. Lewis is the president of Seminole Asphalt Refining Co. 

Sir, we are very happy to have you. 

Mr. Lewis. I do not have a prepared statement but I have a few 
notes that I would like to tell you about. 

Senator Smatuers. All right, sir; go right ahead. 


STATEMENT OF M. J. LEWIS, PARTNER AND MANAGER, SEMINOLE 
ASPHALT REFINING, LTD., ST. MARKS, FLA. 


Mr. Lewis. First, I would like to take this opportunity to thank 
Senator George Smathers of the great. State of Florida, and all the 
other Senators, on behalf of Seminole Asphalt Refining Co. for their 
magnificent work done on the Small Business Committee. 

All the small businesses around the country were elated in 1953 
when Congress passed the Small Business Act. All the small refin- 
eries in the country said, “Well, something good will now be done for 
the small refineries in their selling to the Government.” But no action 
was taken at that time. 

In 1955 we heard down in Florida that negotiations were being 
made by the Small Business Committee to help the small refineries 
with a small-business set-aside on bids. Over this, we were really 
elated and happy. 

In February of 1956, we heard that the next jet-fuel bid would con- 
tain a set-aside for small refineries; but then it was announced that 
a weighted average would determine the price to be paid. 

We at Seminole bid 10 cents on this invitation for bid. After the 
weighted average came out, we received $0.092 per gallon. 

We were not pleased over this as we felt we should receive as much 
per gallon as many of the refineries received on the unreserved portion 
of the bid. 

Now I am confused as to how this weighted average is figured. 
However, this has been more or less explained and cleared up to me 
as of now. 

We at Seminole are proud of the work done by the Senators and 
the staff on this committee and think that the small-business set-aside 
is a great boon in protecting the small refineries in the country; but 
this weighted average is not good unless a method is devised so that 
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the small refiners realize a net as great as some of the larger refiners 
receive on the unreserved portion of the bid. 

I would like to state, gentlemen, we are the only refinery in Florida 
and we are not looking ‘for our great country to subsidize us, but the 
small-business set-aside is the only thing we have to protect us on 
Government bids like the jet fuel bids. Nevertheless, this weighted 
average does not seem to be equitable in computing a fair price for our 
products. 

We received $0.1034 on our bid for jet fuel which was bid this past 
January. We had bid 11 cents per gallon. 

It is true that this is more than we received in the June bid of 1956, 
but you must keep in mind that we are paying around a cent more per 
gallon for crude oil this year than we paid last year. That takes all 
the cream off this bid. 

I wish to thank you gentlemen very much for allowing me to be with 
you this morning and once again I would like to thank Senator 
Smathers and all the other Senators, plus their staffs, for the work 
done on this committee. 

Senator Smaruers. Thank you very much, Mr. Lewis. We ap- 
preciate the good job you are doing down there in Florida, and we 
know, actually, in some ways, that you are in a position to do a great 
service and are doing so for the armed services. 

Does anybody have any questions they would like to ask this 
witness ¢ 

Senator Monroney. Does this weighted average apply to all petro- 
leum-products bidding, as well as to jet fuel, or is it just particularly 

applicable to jet ? 

Mr. Lewis. I believe—I can’t answer that, sir. 

Mr. Weapock. Senator, I believe I can answer that briefly, sir. 

There are some higher octane gasolines and other petroleum prod- 
ucts that are procured by military petroleum supply agency which 
the smaller refineries do not refine to that great an extent. 

As a consequence, the weighted average applies primarily to jet 
fuel, which practically all of the industry can refine. 

Senator Monroney. Would it apply to ordinary automobile fuel 
w hic h the armed services are buying ? 

Mr. Weapock. Yes, I believe so. 

Senator Monroney. It would not only apply to jet fuel but it goes 
clear across, perhaps, including fuel oil and lube oil, and things of 
that kind? 

Mr.W eapock. That is right. 

Senator SmarueErs. Tomorrow, when we hear from the Defense 
Department, we will go into this question not only with relationship 
to jet fuel but with rel: ationship to other types and kinds of oil which 
they purchase from the various refineries. 

Mr. Lewis, thank you very much. We appreciate your being here. 

I might say that, ‘at the request of Senator Kuchel, of California, 
we will not hear the Assistant Secretary of Defense until tomorrow 
morning. 

The Committee will stand in recess until tomorrow morning at 
10:30 when it will meet in room 324. 

Mr. Lewis. Thank you. 

(Whereupon, at 12:30 p. m., the committee adjourned, to re- 
‘convene at 10:30 a. m., Tuesday, March 12, 1957, in room 324.) 
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TUESDAY, MARCH 12, 1957 


Unitep Srates SENATE, 
SeLect COMMITTEE ON SMALL BusINgEss, 
SUBCOMMITTEE ON GOVERNMENT PROCUREMENT, 
W ashington, D.C. 

The subcommittee met, pursuant to call, at 10: 30 a. m., in room 324, 
Senate Office Building, Senator George A. Smathers (chairman of the 
subcommittee) presiding. 

Present: Senators Smathers, Thye, Kuchel, Bible, and Monroney. 

Also present : Walter B. Stults, staff director; William D. Amis and 
Robert i. Weadock, professional staff members. 

Senator Smatruers. The meeting will come to order. 

I have been advised by counsel that there has been a slight reshuffling 
in the list of witnesses. We had agreed to hear first from the As- 
sistant Secretary of the Department of Defense. How ever, Mr. Secre- 
tary, if it is all right with you, we would first like to have very brief 
statements from two of the witnesses. The first one is Donald A. 
Hipkins, Deputy Administrator of the Small Business Administra- 
tion. 

Would you have a seat right there, sir ? 

Mr. Hirxins. I have a statement which I would like to res ad, sir. 
It is not too lengthy. 

Senator Smaruers. Proceed, sir. 


STATEMENT OF HON. DONALD A. HIPKINS, DEPUTY ADMINISTRA- 
TOR, SMALL BUSINESS ADMINISTRATION 


Mr. Hirxins. I have been requested to appear before this committee 
today to discuss the effect of pricing procedures currently being uti- 
lized in connection with the joint small business set-aside program. 

As this committee knows, the small business set-aside procedures are 
established under the authority of the Small Business Act. While 
these procedures have some variations, in general they operate as 
follows: 

Representatives of the Small Business Administration and the 
Government procurement agency determine that all or a portion of a 
specific procurement be set aside for award to small business. If the 
entire procurement is set aside for small business, only small-business 
concerns are eligible to bid. Award of the contract is made to the 
lowest responsive small-business bidder. 

If a partial set-aside has been made, let us say 50 percent, half of 
the procurement is open to all bidders, both large and small. A con- 
tract for this open portion is awarded to the lowest responsive bidder 
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regardless of his size. However, with respect to the 50 percent re- 
served for small business, a contract is negotiated with the small busi- 
nesses who have bid on the open portion and whose bid is within 120 
percent of the highest award price on the open or unreserved portion. 

The price of the portion reserved for small business may not be in 
excess of the price of the contract of the unreserved portion. This pro- 
cedure has been adopted in order to make certain that the placement 
of contracts with small business is not done at additional cost to the 
Government. 

Let me illustrate this procedure. Let us assume that the Govern- 
ment wishes to purchase 100,000 pairs of shoes, and it has been deter- 
mined that one-half of this order will be set aside for small business. 
Bids are solicited through the usual advertising procedures on 50,000 
pairs of shoes, with the additional 50,000 reserved for small business. 
Both small and large concerns may bid on this unreserved portion of 
the procurement. Let us assume that the successful bidder is a large 
concern who offers to produce the entire 50,000 pairs at $2 per pair. 
In that event the lowest unsuccessful small-business bidder is offered, 
if his bid has been within 120 percent of the $2 price, the reserved 
portion of the procurement if he is willing to produce the 50,000 pairs 
at $2. Under these circumstances $2 has been established through 
the advertising procedures as a fair and reasonable price. 

In many cases we find that concerns bidding on the unreserved por- 
tion of a set-aside procurement are unwilling or unable to produce the 
entire amount available to both large and small concerns. In this case 
multiple awards are made, often at different prices. Thus, if in this 
hypothetical case the low bidder desires to furnish only 25,000 pairs 
of shoes at a unit price of $2 per pair, in order to satisfy its needs, the 
Government finds that it must award the balance of the procurement 
to the next low bidder at $3. The question now arises as to what is 
the fair and reasonable price at which the portion reserved for small 
business may be placed. 

The present Department of Defense regulations and interpretations 
have resulted almost invariably in a determination by the contracting 
officer that a fair and reasonable price at which the reserved portion 
may be negotiated with small business is not, as one might anticipate, 
the highest award price, $3, but it is the weighted-average price, which 
in this case is $2.50. Thus, we have the anomalous situation in which 
a small business is compelled to accept a price which is substantially 
lower than the price at which the Government could buy more shoes, 
if there had been no set-aside for small business at all. 

The Comptroller General has commented on this procedure in a 
letter addressed to the Administrator of the Small Business Admin- 
istration on August 31, 1956 (B-128955). (See attachment A.) That 
is an attachment to my statement. I won’t read it. 

In this letter the Comptroller General suggests that if the contract- 
ing officer determines that the weighted average price, $2.50 in our 
hypothetical case, is a fair and reasonable price, his award of a por- 
tion of this procurement at $3 may not be justified, since no award 
may be made at a price in excess of the fair and reasonable price. 

The Small Business Administration finds the use of the weighted- 
average method of establishing a fair and reasonable price most objec- 
tionable because it tends to, and often does, defeat the object of the 
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set-aside program. It is obvious that if all other bidders on the open 
portion are unwilling to bid less than $3, it often will be impossible 
for a small-business bidder to accept an award at $2.50, the weighted- 
average price. 

Let me give you an example. In February 1955 the Small Business 
Administration was approached by representatives of the Armed 
Services Petroleum Purchasing Agency and asked to assist in the 
establishment of an effective set-aside program for the purchase of jet 
fuel. This procurement was necessary, according to the Armed Serv- 
ices Petroleum Purchasing Agency, not only to assure the smaller 
refineries a fair share of Government procurement, but also to main- 
tain the small refineries in the industrial mobilization base. 

Senator Smaruers. May I interrupt to ask you a question right 
there? This question was asked by the Senator from Oklahoma yes- 
terday, but we did not get an answer to it. 

Now this set-aside for jet fuel by the Armed Services Petroleum 
Purchasing Agency, was that set-aside for small business limited 
only to jet fuel ? 

Mr. Hirxkrns. In this particular case, it was for jet fuel. 

Senator Smaruers. The illustration you are making now had only 
to do with jet fuel; but actually, was there a set-aside for small busi- 
ness in connection with any other fuels ? 

Mr. Hiexrns. To the best of my knowledge, there has not been, as 
of now. We are negotiating on that at the present time. 

Senator Smaruers. Thank you very much. 

Mr. Hiexrns. This procurement was necessary, according to the 
Armed Services Petroleum Purchasing Agency, not only to assure the 
smaller refineries a fair share of Government procurement, but also to 
maintain the small refineries in the industrial mobilization base. To 
meet this need the Small Business Administration revised the size 
standards ome to the petroleum industry to permit a set-aside 
program to be established to assist the small refineries. 

There is an attachment to my statement (B), which is the letter to 
the Chairman—the then Chairman of the Armed Services Petroleum 
Agency. 

Set-asides were made in connection with purchases of jet fuel. 
When the contracts were awarded, it was necessary to make multiple 
awards. Under the Department of Defense regulations the contract- 
ing officer determined that the fair and reasonable price at which the 
contracts for the portion of jet fuel reserved to small business could 
be awarded was the weighted average price rather than the highest 
price at which award was made to larger firms. Some small refineries 
were unable to meet the lower price, and to that extent the object of the 
joint determination in the jet-fuel program was defeated. 

It was this occasion that prompted the Small Business Administra- 
tion to ask the Comptroller General if it was required that a fair and 
reasonable price be established on the basis of the weighted average 
price. 

Our letter to the Comptroller General is attachment C. As we have 
indicated, in this letter of August 31, 1956, the Comptroller General 
indicated that this method of determining a fair and reasonable price 
may be “too arbitrary and unrealistic to be accepted.” 
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The Small Business Administration has, over a period of time, urged 
that the weighted-average procedure for establishing a fair and 
reasonable price be abandoned as unreasonable. We suggest that, in 
the absence of other factors requiring consideration, awards to small 
business under the set-aside program shall be made at a price equal to 
the highest price paid on the unrestricted portion, since prior to mak- 
ing any award the contracting officer obviously has determined that 
this highest price is fair and reasonable. 

The Small Business Administration continues to be of the opinion 
that the present use of weighted-average procedures lessen the effec- 
tiveness of the entire joint small-business set-aside program. We be- 
lieve that many people familiar with this program and whose primary 
interest is in assisting small business, concur with this recommenda- 
tion. We, therefore, continue to urge that the weighted-average 
procedures for determining a fair and reasonable price be eliminated. 


ATTACHMENT A 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D. C., August 81, 1956. 
Hon. WENDELL B. BARNEs, 
Administrator, Small Business Administration. 


Dear Mr. Barnes: Reference is made to your letter of August 9, 1956, re- 
questing our “advice as to the discretion accorded the Armed Services Procure- 
ment Purchasing Agency to establish a fair and reasonable price in the negotia- 
tion of certain contracts with small-business concerns.” It is understood that, 
while the matter involves action by an agency other than yours, your submission 
of the question has been discussed with and acquiesced in by the other agencies 
concerned. 

By Invitation for Bids No. (IFB) 57-5, the Armed Services Petroleum Pur- 
chasing Agency solicited bids for the furnishing of 33 million barrels of jet fuel, 
of which 4 million were set aside for award to small business, the remainder to 
be awarded through formal advertising. The invitation provided that small 
businesses could qualify for awards on the reserved portion by submitting bids 
on the unreserved portion not in excess of 120 percent of the highest price at 
which awards were made on the unreserved portion. Once qualified, small 
businesses were eligible to receive awards on the reserved portion through 
negotiation. Paragraph 4 of the special instructions on the small business set- 
aside included in the invitation provided as follows: 

“4. Those bidders with whom negotiation is commenced will be offered an 
opportunity to meet a fair and reasonable price as determined by the contract- 
ing officer. Such determination shall be made on the basis of the weighted 
average unit price of the initial awards made under the unreserved portion in 
the various geographic marketing areas.” 

The invitation further provided that bids could be submitted on all or any part 
of the unreserved portion. Upon opening of the bids, it became apparent that 
multiple awards at several unit prices would have to be made and, further, that 
a number of small businesses had entered bids sufficiently low to qualify them 
for participation in negotiations for award of the reserved portion. 

In your letter you indicated that it appears probable that no small concerns 
will be able to participate in the award of that portion reserved for small business 
at a price not more than the weighted average unit price of the initial awards 
on the unreserved portion. In the circumstances, you request our advice as to 
whether awards may be made on the reserved portion at a price not in excess of 
the highest unit price awarded under the unreserved portion. 

Section 214 of the Small Business Act, as amended (15 U. 8. C. 643), provides 
that: 

“To effectuate the purposes of this title, small-business concerns within the 
meaning of this title shall receive any award or contract or any part thereof as 
to which it is determined by the Administration and the contracting procure- 
ment agency (A) to be in the interest of maintaining or mobilizing the Nation’s 
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full productive capacity, or (B) to be in the interest of war or national defense 
programs.” 

In interpreting section 2 (b) of the Armed Services Procurement Act of 1947 
(62 Stat. 21), we held in 31 Comp. Gen. 347, that where negotiating authority 
exists pursuant to provisions such as contained in section 2 (c) (1) of the 
Armed Services Procurement Act of 1947 (62 Stat. 21), contracts may be nego- 
tiated with small-business firms at a higher cost to the Government than is other- 
wise obtainable. In view of the substantial similarity between section 2 (b) of 
the Armed Services Procurement Act and section 214 of the Small Business Act, 
we see no reason why our conclusion should differ in this case. In other words, 
so far as the statute is concerned, we find no requirement that awards negotiated 
with small-business concerns must be limited to the weighted average of other 
awards made of the unreserved portion of the subject procurement. 

The above-quoted provision of the invitation apparently was intended to com- 
ply with Department of Defense Instruction No. 4100.9, dated November 14, 1955, 
which provides at paragraph IV.E.2 (e), as follows: 

“When the procurement of the unreserved quantities has resulted in multiple 
awards at different unit prices, awards for quantities set aside shall be at a 
price determined by the contracting officer to be fair and reasonable, but in no 
event higher than the highest price awarded in connection with the unreserved 
quantities. In the absence of changes in market prices and other factors requir- 
ing consideration, the Contracting Officer shall consider the weighted average 
unit price of all awards made in connection with the unreserved quantities as 
being a fair and reasonable price. The weighted average unit price shall be 
ascertained by adding the total dollar amounts of all awards of the unreserved 
quantities and dividing the grand total by the total number of units included in 
all such awards.” [Italics supplied.] 

While this instruction first fixes ‘the highest price awarded in connection with 
the unreserved quantities” as the maximum price limit for the set-aside portion 
of the procurement, it appears to qualify that by fixing the weighted average 
unit price of awards on the unreserved quantities as a prima facie limit, which 
should not be exceeded “in the absence of changes in market prices and other 
factors requiring consideration.” Since the weighted average unit price is neces- 
sarily something less than the highest unit price included in the computation of 
the average, the fixing of the weighted average as a “fair and reasonable” price 
involves the conclusion that some—perhaps the major—portion of the unreserved 
quantity will have been awarded at a price in excess of that which is determined 
to be “fair and reasonable.” 

If the instruction were to be construed as establishing a binding administrative 
determination that the weighted average price on multiple awards is in fact the 
highest price that may be considered fair and reasonable, there would be pre- 
sented a serious question as to the propriety of all awards made at a higher 
price. In this aspect, however, we would be inclined to regard the prescribed 
method of determination as too arbitrary and unrealistic to be accepted. 

While we see no compelling reason in the statutes for requiring that awards 
for partial set-asides be made only by negotiation, as provided by paragraph 
IVE2 of Instruction 4100.9, or for requiring such awards to be made at higher 
prices than those at which awards may be made for unreserved portions of the 
same procurement, there appears to be no basis on which we may properly object 
to such requirements, since the negotiating authority generally is vested in the 
heads of the military departments, and the authority to effectuate the purposes 
of the Small Business Act is left primarily to the joint action of your agency 
and the procuring agencies. 

So far as concerns the particular invitation referred to, without reference to 
the DOD instructions, we find no specific statement in the “Special Instructions” 
that failure on the part of a small-business bidder to meet the fair and reasonable 
price determined by the contracting officer will automatically preclude award to 
that bidder, although this might be implied from the affirmative statement of 
paragraph 5 that “Agreement on the part of the bidder to meet the fair and 
reasonable price shall result in award to that bidder.” The next following para- 
graph, however, provides that “In the event that any part of the quantity set 
aside cannot be awarded to small business concerns, the Government expressly 
reserves the right to award that quantity to the next lowest bidders on the 
unreserved quantities whether small or large business.” Regardless of the DOD 
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instructions or of the negotiating authority of the administrative agency heads, 
we do not believe that any award under the last quoted provision could be con- 
sidered to be in the best interest of the Government if made at a price in excess 
of that which could be obtained by negotiation in the manner provided by para- 
graph 3. We therefore feel that we would be justified in requiring a certifica- 
tion by the contracting officer, in the event of any such award, that no small- 
business bidders qualified under paragraphs 1 and 2 would accept a like award 
at the same price. 

Whether any awards should be made of the set-aside portion at prices in 
excess of the fair and reasonable price determined by the contracting officer in 
accordance with the terms of the invitation is a matter to be resolved by the 
procuring authority in the light of the pertinent regulations and directives, but 
so far as this office is concerned we would not object to any such awards at 
prices not in excess of the next higher bid on the unreserved portion for the 
same using activity. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


ATTACHMENT B 


SMALL BUSINESS ADMINISTRATION, 
Washington, D. C., February 24, 1956. 
Col. A. C. GILLIAM, 
Director, Armed Services Petrolewn Purchasing Agency, 
Washington, D. C. 


DEAR COLONEL GILLIAM: It has been reported by staff members of the Smal! 
Business Administration that in a meeting with you and your staff on February 
14, 1956, a problem was posed by the military in connection with assisting small 
refineries in procurements awarded to jobbers, truckers, and distributors. It 
appears that in the petroleum industry the products are sold, in many cases, 
through distributors, jobbers, and truckers, etc., who handle the supplies of both 
large and small refineries. It was the aim of the military to devise some means 
through its purchases of petroleum products, not only to assure the small re- 
fineries a fair share of Government procurement, but also to maintain the smafi 
refineries in the industrial mobilization base. Because of the method of dis- 
tribution in the petroleum industry, the application of the usual size standards 
does not serve to bring about these objectives. 

The Small Business Administration has considered this problem and is making 
the following size determination in accordance with the authority of section 
212 (c) of the Small Business Act of 1953, as amended, which empowers this 
administration to determine within any industry, the concerns, firms, persons, 
corporations, partnerships, cooperatives or other business enterprises which 
are to be designated small-business concerns for the purpose of effectuating the 
provisions of the Small Business Act. 

Pursuant to the foregoing authority, this administration has determined that 
the current size standards shall continue to apply to the petroleum industry. 
However, in the case of sales by a distributor, such distributor shall be classified 
in relation to the size of the refinery whose product he proposes to furnish. 
Thus, if a distributor proposes to furnish the products of a refinery that is deter- 
mined to be small within the size standard presently used for procurement, the 
distributor shall be determined to be a small business for the purpose of such 
procurement. 

I trust that this determination will resolve some of your problems and will 
enable you to utilize the set-aside program to its maximum benefit for small 
business. 

Sincerely yours, 


WENDELL B. Barnes, Administrator. 
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ATTACHMENT © 


SMALL BuSINESS ADMINISTRATION, 
Washington, D. C., August 9, 1956. 
Hon. JoSEPH CAMPBELL, 
The Comptroller General of the United States, 
Washington, D.C. 


Dear Mr. CAMPBELL: In connection with the administration of this agency’s 
joint determination procurement program, we request your advice as to the 
diseretion accorded the Armed Services Procurement Purchasing Agency to 
establish a fair and reasonable price in the negotiation of certain contracts with 
small-business concerns under the following circumstances : 

Section 214 of the Small Business Act authorizes the establishment of the 
Small Business Administration joint determination program: 

“To effectuate the purposes of this title, small-business concerns within the 
meaning of this title shall receive any award or contract or any part thereof 
as to which it is determined by the Administration and the contracting procure- 
ment agency (A) to be in the interest of maintaining or mobilizing the Nation’s 
full productive capacity, or (B) to be in the interest of war or national defense 
programs.” 

To implement this program, the Defense Department has issued Department 
of Defense Instruction No. 4100.9 dated November 14, 1955, entitled ‘“‘Cooperation 
with the Small Business Administration.” Part IV of this instryction sets out 
in detail the specific policies and procedures which govern small-business set- 
asides. 

Pursuant to these procedures, the procurement agency and SBA jointly de- 
termine that a portion of a proposed procurement should be set aside to be 
placed with small business. The unreserved part of the procurement is let 
through advertising in the usual manner. However, under the terms of the 
instruction and the invitation for bids, qualified small businesses whose bid on 
the advertised unreserved portion of the procurement is submitted at a unit 
price within 120 percent of the highest award made are eligible to negotiate 
with the procurement agency for that portion of the procurement reserved for 
small business. In the usual case, the small business contract is negotiated at 
the price at which the unreserved portion was awarded. 

In the case of multiple awards at different unit prices of the regularly adver- 
tised unreserved portion, section IV-E-2 (e) of DOD 4100.9 provides that: 

“When the procurement of the unreserved quantities has resulted in multiple 
awards at different unit prices, awards for quantities set aside shall be at a 
price determined by the contracting officer to be fair and reasonable, but in no 
event higher than the highest price awarded in connection with the unreserved 
quantities. In the absence of changes in market prices and other factors re- 
quiring consideration, the contracting officer shall consider the weighted average 
unit price of all awards made in connection with the unreserved quantities as 
being a fair and reasonable price. The weighted average unit price shall be 
ascertained by adding the total dollar amounts of all awards of the unreserved 
quantities and dividing the grand total by the total number of units included in all 
such awards,” 

On June 21, 1956, the Armed Services Petroleum Purchasing Agency issued In- 
vitation for Bids No. (IFB) 57-5 for jet fuel. This procurement involved a 
small-business set-aside of 4 million barrels of JP-4 jet fuel. The special in- 
structions on page 3 of the invitation for bids described the method of award 
of this small business set-aside. Paragraph 4 of these special instructions 
provided that: 

“Those bidders with whom negotiation is commenced will be offered an 
opportunity to meet a fair and reasonable price as determined by the contracting 
officer. Such determination shall be made on the basis of the weighted average 
init price of the initial awards made under the unreserved portion in the various 
ceographice marketing areas.” 

Upon bid opening it was apparent that multiple.awards at different unit prices 
must be made, and, further, that certain small concerns would be eligible to 
participate in that portion of the procurement reserved solely for small business. 

No awards under IFB 57-5 have been made. However, the question now is 

aised as to whether under the foregoing circuinstances the contracting officer 
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must determine that “a fair and reasonable price” at which the reserved portion 
of the procurement may be negotiated is the weighted average unit price of the 
initial awards; or whether the contracting officer is free to exercise his discretion 
and make an award at a reasonable unit price that does not exceed the highest 
unit price at which an award was made. 

It appears probable that if the contracting officer determines that a fair and 
reasonable price for the negotiated portion of the contract is either the lowest 
price at which the advertised portion was let or the weighted average unit price 
of the initial awards made under the unreserved portion, no small-business con- 
eern will be able to participate in the award of that portion reserved for small 
business. In addition, it would seem that in order to secure contracts for the 
4 million barrels reserved for negotiation with small business, the contracting 
officer must place this portion with large concerns at a price equal to or higher 
than the highest unit price awarded under the advertised portion. 

The SBA is of the opinion that under the foregoing circumstances the con- 
tracting officer is authorized to establish as a fair and reasonable price a unit 
price equal to the highest unit price under which the advertised portion of the 
contract was awarded. We do not believe that the conditions in IFB 57-5 or 
the regulations under which the joint determination program operates preclude 
such a determination by the contracting officer where it is otherwise reasonable 
and necessary to carry out the objectives of Section 214 of the Small Business Act 
and Section 2 (b) of the Armed Services Procurement Act. 

In this connection, we respectfully point out that DOD Instruction No. 4100.9 
at Section IV—E-2 (b) (2) and paragraph 2 of the Special Instructions—Small 
Business Set-Aside provide that small business concerns whose bid is not higher 
than 120 percent of the highest price at which awards are initially made under 
the unreserved portion will be considered for the set-aside portion. It is true 
that IV-E-2 (e) suggests that the contracting officer in the case of multiple 
awards at different unit prices “shall consider the weighted average unit price 
of all awards made in connection with the unreserved quantities as being a fair 
and reasonable price,” but it appears clear, and the paragraph so provides, 
that this determination is not mandatory, but may be modified where there 
exist “other factors requiring consideration.” In fact, the paragraph clearly 
contemplates that awards may be made at “the highest price awarded in con- 
nection with the unreserved quantities” and so states. 

Section 4 of the special instructions quoted above provides that the determina- 
tion of a fair and reasonable price will be made on the basis of the weighted aver- 
age unit price, but it does not appear to be the intent of section 4 that the deter- 
mination of a fair and reasonable price must be made without consideration of 
other factors surrounding this procurement. Thus, it is the opinion of SBA that 
where the use of the weighted average unit price to determine a fair and reason- 
able price will defeat the object of the small business set-aside program, the con- 
tracting officer may use discretion and is not required to determine that a fair 
and reasonable price is the weighted average unit price. This, we feel, is parti- 
cularly true since such a determination will in all probability not result in any 
saving to the Government. Our conclusion appears to be completely in accord 
with your decision of February 29, 1952, B-104532, 31 Comp. Gen. 431. 

Since the procurement in question will result in contract awards in the near 
future, your early advice would be most appreciated. We are submitting to you 
herewith for your information a copy of Invitation No. (IFB) 57-5 and Depart- 
ment of Defense Instruction No. 4100.9. 

Sincerely yours, 


WENDELL B. Barnes, Administrator. 

Senator SmatHers. Thank you very much. Any questions? 

Senator Kucnet. On the set-aside, you say you use the weighted- 
average procedures and then your smaller business competes after 
the highest acceptable price. Some of them can be under that in the 
bidding ? 

Mr. Hiexrins. Well, of course, if they are under that in their bid- 
ding—they would compete, of course, at whatever the contracting 
officer determined was a fair and reasonable price. We don’t think 
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that the weighted average is that fair and reasonable price and it 
should be something more than that. 

Senator Monroney. As I understand it, on the procurement of jet 
fuel, the $2, $2.50 and $3 examples, that weighted average of $2.50 is 
wrong because the Navy or the military would be paying more for that 
half of the fuel than they would by permitting small business to come 
in and bid. But, on the $3 figure, for instance, would small business 
compete with each other if several were seeking these bids at the $3 
limit or below the $3 limit ? 

Mr. Hipxins. Well, I think it probably would be something be- 
tween the two, I think that Senator Saltonstall, in his presentation 
yesterday morning—and his was specifically on the problem of shoes, 
if you recall—indicated that something higher than the weighted- 
average price was one which would be satisfactory to his people, for 
whom he was talking yesterday morning. 

Senator SmatHers. Any other questions? 

Mr. Werapock. Senator, I would like to ask Mr. Hipkins, particu- 
larly since the question was posed initially by Senator Kuchel, whether 
or not the military has indicated any willingness to accept the recom- 
mendations made by the Small Business Administration. Subsequent 
to your report from the General Accounting Office, did you not have 
some correspondence with the then Deputy Assistant Secretary of 
Defense, Mr. Lanphier / 

Mr. Hrexrns. Yes, sir; I did. 

Mr. Weavock. What did Mr. Lanphier indicate to you by this corre- 
spondence ¢ 

Mr. Hipxrns. He indicated in his reply that the matter of the aban- 
donment of it, the abandonment of the use of the weighted-average 
price, was under consideration. 

Mr. Weapock. Did he indicate that it was, in his opinion, a harsh 
policy as it presently obtained ? 

Mr. Hirextns. As I recall it, no, sir; he did not indicate that in so 
many words. Asa matter of fact, I have a copy of his reply here. 

Mr. Weapock. Is it an extremely long letter ? 

Mr. Hipextns. He did not indicate that it was objectionable to him 
one way or the other, but that the matter had been discussed and that— 
I am looking at the wrong thing. I can read the letter. 

The situation cited in your letter of October 3, 1956, is being considered with 
the objective of discontinuing the use of the weighted-average price in deter- 
mining the fair and reasonable price on awards for “set-asides.” 

Senator Smaruers. What is the date of that letter ? 

Mr. Hrexins. October 12, 1956. 

Senator Smaruers. They were considering it then, but nothing, 
up to date, has been done about it, so far as you know? 

Mr. Hiexrns. To the best of my knowledge; no, sir. 

Mr. Weapock. We would like to incorporate that letter in the rec- 
ord, if you have no objection. 

Mr. Hipxins. All right. 

Mr. Weapock. Also, the letter that you addressed to him requesting 
his opinion. 

Mr. Hrrexrns. Yes, sir. 

Senator Smarners. Without objection, we will make both those 
letters a part of the record. 
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(Letters referred to read as follows:) 


SMALL BUSINESS ADMINISTRATION, 
Washington, D. C., October 3, 1956. 
Mr. Rosert C. LANPHIER, Jr., 
Deputy Assistant Secretary of Defense (Supply and Logistics), 
Department of Defense, Washington, D. C. 

Dear Mr. LANPHIER: For quite some time small firms have been complaining 
about the use of ASPR clause 3—219.5 on partial small-business set-asides where 
multiple awards are made on the nonrestricted portion of the procurement. The 
use of this clause often results in a portion of the requirement being awarded to 
large firms at a price in excess of that awarded to small business. 

We have discussed this matter informally many times with members of the 
ASPR Committee, who agreed that the clause should be eliminated, but no official 
action has been taken as yet. Therefore, it is requested that your office review 
this instruction and give consideration to its possible discontinuance. 

I am enclosing a copy of a decision from the Office of the Comptroller General, 
which expresses their opinion on this subject. 

Sincerely yours, 
Donap A. H1iPpKINs, Deputy Administrator. 
OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
Washington, D. C., October 12, 1956. 
Mr. Dona.p A. HIPKINS, 
Deputy Administrator, 
Small Business Administration, 
Washington, D. C. 

Dear Mr. Hipkins: The situation cited in your letter of October 3, 1956, is 
being considered with the objective of discontinuing the use of the weighted 
average price in determining the fair and reasonable price on awards for “set- 
asides.””’ The development of a draft to effect a revision of ASPR 3-219.5 is 
underway and will be submitted to the Armed Services Procurement Regulation 
Committee for consideration. 

The material forwarded with your letter is appreciated, and it will be helpful 
to us in dealing with this problem. 

Sincerely yours, 
R. C. LANPHIER, Jr., 
Deputy Assistant Secretary of Defense (Supply and Logistics). 

Senator Smatuers. Any further questions ? 

( No response. ) 

Senator Smaruers. Thank you very much, Mr. Hipkins. 

The next witness is J. E. Welch, Associate General Counsel of the 
General Accounting Office. 

Do you have a statement, Mr. Welch ? 

Mr. Wetcu. I have a prepared statement which has been distrib- 
uted to your staff, I believe. 

Senator Smatuers. All right, sir; you go right ahead. 


STATEMENT OF J. E. WELCH, ASSOCIATE GENERAL COUNSEL, 
GENERAL ACCOUNTING OFFICE 


Mr. Wetcu. Mr. Chairman and members of the committee, I am 

lad to appear here today as requested in your letter of March 1, 
1957, to the Comptroller General, the Honorable Joseph C. Campbell. 
Your letter asked, in effect, that we discuss and explain the basis of 
our decision (letter) of August 31, 1956, to the Administrator of the 
Small Business Administration. 

The decision was brought about by a request from the Admin- 
istrator for advice in connection with the interpretation of the provi- 
sions of Department of Defense Instruction No. 4100.9 concerning 
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negotiation of small-business set-asides where advertising for the 
non-set-aside portion of the same procurement resulted in several 
awards at different prices. 

The specific provisions of the instruction in question were as follows: 

When the procurement of the unreserved quantities has resulted in multiple 
awards at different unit prices, awards for quantities set aside shall be at a 
price determined by the contracting officer to be fair and reasonable, but in 
no event higher than the highest price awarded in connection with the unre- 
served quantities. In the absence of changes in market prices and other factors 
requiring consideration, the contracting officer shall consider the weighted- 
average unit price of all awards made in connection with the unreserved quanti- 
ties as being a fair and reasonable price. The weighted-average unit price 
shall be ascertained by adding the total dollar amounts of all awards of the 
unreserved quantities and dividing the grand total by the total number of units 
included in all such awards. [Italics supplied.] 

The Administrator’s submission to the Comptroller General pointed 
up his particular question by referring to an invitation issued by the 

Armed Services Petroleum Purchasing r Agency for an aggregate quan- 
tity of 33 million barrels of jet fuel, for deliver y on specified schedules 
to various stated Navy and Air Force installations. Under the small- 
business program 4 million barrels were set aside for small business. 
The invitation contained special instructions concerning the small- 
business portion, which provided, in substance, that to qualify for 
consideration a small business should submit a bid on the nonreserved 
portion of the procurement, and that those bidders who submitted 
bids not in excess of 120 percent of the highest prices at which awards 
were made in the various marketing areas ; would be considered for the 
set-aside portion. The method of aw arding the set-aside was pre- 
scribed by the special instructions as follows: 

3. After initial awards have been made under the unreserved portion of this 
procurement, negotiations will be commenced with small-business concerns in 
the various geographic marketing areas qualifying for the set-aside portion. 
Negotiations will commence beginning with the bidder who submitted the lowest 
responsive bid which was not accepted in connection with the unreserved portion 
in that geographic marketing area, and continuing with the next lowest bidder 
until the total portion set aside has been awarded or available offers submitted 
by small business are exhausted. 

Those bidders with whom negotiation is commenced will be offered an oppor- 
tunity to meet a fair and reasonable price as determined by the contracting 
officer. Such determination shall be made on the basis of the weighted-average 
unit price of the initial awards made under the unreserved portion in the various 
geographic marketing areas. 

5. Agreement on the part of the bidder to meet the “fair and reasonable” price 
shall result in award to that bidder. 

In the event that any part of the quantity set aside cannot be awarded to small- 
business concerns, the Government expressly reserves the right to award that 
quantity to the next lowest bidders on the unreserved quantities, whether small 
or large business. 


The Administrator advised that bids had been opened and that it 
was obvious that multiple awards at various unit prices would be 
required ; and also that several small-business bidders would be eligible 
to negotiate for the set-aside portion. 

Reduced to elementary terms, the question presented may be sum- 
marized in this way: 

If bids received on a particular item of the schedule were 20, 21, 
22, and 23 cents per gallon, awards on the unreserved portion were 
made at 20, 21, and 22 cents, and the weighted-average price under 
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those awards was 21 cents, would awards of the small-business portion 
necessarily be restricted to bidders who would accept award at 21 cents, 
or could small-business awards be negotiated at prices between 21 and 
23 cents? 

In our reply we took the position that we found no affirmative statu- 
tory provisions which would require that the small-business awards 
be restricted or limited to prices lower than those at which awards 
were made on the unreserved portion. However, since the negotiating 
authority was in the procuring agency, and the authority to implement 
the Small Business Act was left to joint action of the procuring agen- 
cies and the Small Business Administration, we did not feel that we 
were in a position to object to the imposition of such a requirement. 
At the same time, we refrained from undertaking to interpret the 
Department of Defense instruction (or the provisions of the invitation 
which paraphrased it), feeling that we should not, on the one hand, 
encourage the contracting authority to disregard or violate the instruc- 
tion if it was intended to fix the weighted average as the limit of the 
small-business price, or on the other hand preclude the Defense De- 
partment from clarifying its intent by interpretation or revision of 
the instruction if it was not so intended. 

As to the alternative provided in the last paragraph quoted from 
the special instructions—that is, award to the next bidder at 23 cents 
if any of the small-business set-aside could not be awarded by nego- 
tiation to a small-business bidder—we took the definite position that 
we would not approve such an award unless the contracting officer 
would certify that no eligible small-business bidder would accept an 
award at that price—or, of course, at a lower price. 

To summarize, our answer, on the basis of the simplified facts stated 
above, was that (1) we could not object to the refusal to make small- 
business awards at prices higher than 21 cents; (2) we would not 
object to small-business awards negotiated at any price between 21 
and 23 cents, and (3) we would object to any award on the basis of 
the next high 23-cent bid unless no eligible small-business bidder 
would accept an award at that price, or less. 

Mr. Chairman, our decision of August 31, as well as a letter of 
January 31, 1952, from the then Comptroller General to the Small 
Defense Plants Administrator, is attached to this statement. 

Senator Smatuers. I believe your decision of August 31 was placed 
in the record by Mr. Hipkins,' but, unless there is objection, the other 
letter will now be entered. 

(The document referred to follows:) 

COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D. C., January 31, 1952. 


The ADMINISTRATOR, 
Small Defense Plants Administration. 


My Dear Mr. Taytor: Reference is made to your letter of January 17, 1952, re- 
questing to be advised whether certain procurement contracts may be negotiated 
with small business concerns when, after having advertised for bids, it is known 
that the contracts could be awarded to other concerns at a lower cost to the 
Government. 

You refer to the fact that the military procurement agencies have been au- 
thorized, pursuant to section 2 (c) (1) of the Armed Services Procurement Act 
of 1947 (62 Stat. 21), and the declaration of a national emergency by the Presi- 
dent on December 16, 1950, to procure through negotiation rather than by 


1 See August 31, 1956, letter from the Comptroller General to SBA, p. 54. 
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formal advertising. However, it is stated that notwithstanding such authority, 
the agencies are in many instances awarding contracts on the basis of formal 
advertising and question arises at to whether the awarding of such contracts 
is governed by decision of this Office published at page 662 of volume 28, Comp- 
troller General Decisions. 

Such decision (quoting from the syllabus) held as follows: 

“The provision in section 2 (b) of the Armed Services Procurement Act of 
1947, requiring that a fair proportion of the total purchases and contracts for 
supplies and services for the Government be placed with small business concerns, 
when considered in the light of the declared legislative intent of the act and the 
requirement in section 3 (b) thereof that award be made to the responsible bid- 
der whose bid will be most advantageous to the Government, price and other 
factors considered, does not authorize the awarding of contracts to other than the 
low bidder, in those cases where advertising is required, solely on the basis that 
a bidder qualifies as a small business concern.” 

It is stated to be your view that section 3 of the Armed Services Procurement 
Act of 1947, which expressly applies only ‘“‘whenever advertising is required,” has 
no applicability to discretionary procurement by advertising as long as the de- 
termination that procurement by negotiation is necessary in the public interest 
during the period of the national emergency, and that the referred-to decision is 
not controlling with respect to negotiated procurement. You state it is your fur- 
ther view that Office decision 30 Comp. Gen. 441, wherein it was held that 
under certain circumstances contracts may be negotiated with small-business 
concerns at prices higher than might otherwise be obtained where the purpose 
is to broaden and maintain the industrial base of suppliers, is applicable to all 
cases in which negotiation is authorized, even though formal bids are first 
solicited. 

In Office decision 20 Comp. Gen. 194, there was considered a similiar ques- 
tion concerning the authority of the then Secretary of War to enter into certain 
contracts, with or without advertising, as provided in section 1 (a) of the act 
of July 2, 1940, 54 Stat. 712, and it was held that: 

“This express authority to negotiate without advertising such contracts 
as may be deemed necessary to carry out the purposes specified in the section 
comprehends the lesser authority to utilize advertising to the extent adminis- 
tratively deemed appropriate in making contracts under such section without 
restricting final administrative determination of the bidder to whom the con- 
tract should be awarded. Hence, in such cases, an administrative election to 
advertise, rather than to negotiate with a single contractor, does not neces- 
sarily require making the award to the lowest bidder regardless of any or all 
other considerations. As all bids may be rejected and a contract negotiated 
with any one of the bidders or with a nonbidder, on the terms advertised, or 
on modified terms, within the authority to negotiate such contracts without ad- 
vertising, there would appear no legal objection to the rejection of the bids of 
one or more lower bidders and the awarding of the contract to a higher bidder 
consistently with the principles which properly may be administratively applied 
in the negotiation of contracts without advertising. The greater includes the 
lesser, and to the extent that such contracts properly may be negotiated 
without advertising they may be made on the same conditions after adver- 
tising.” 

On the same basis, if the contracts here contemplated properly may be 
negotiated with small-business firms at a higher cost to the Government than 
is otherwise obtainable, the fact that bids are first solicited would not pre- 
clude the contracting agency from negotiating the contract with a small-business 
concern at a higher price. In that connection, it would appear that important 
considerations indeed would be necessary to determine that the public interest 
requires the award of contracts to small-business concerns when it is known 
at the time that the procurement could be made from other sources at less 
cost to the Government. In apparent recognition of such fact, section 714 
(f) (2) of the Defense Production Act of 1950, as amended, 65 Stat. 143, pro- 
vides that: 

“The Congress has as its policy that a fair proportion of the total pur- 
chases and contracts for supplies and services for the Government shall be placed 
with small-business concerns. To effectuate such policy, small-business concerns 
within the meaning of this section shall receive any award or contract or any 
part thereof as to which it is determined by the Administration (Small Defense 
Plants Administration) and the contracting procurement agencies (A) to be 








64 GOVERNMENT PROCUREMENT—1957 


in the interest of mobilizing the Nation’s full productive capacity, or (B) to 
be in the interest of the national defense program, to make such award or let 
such contract to a small-business concern.” 

In view of the responsibilities thus placed upon your Administration, this 
Office would not be required to object to otherwise proper payments under con- 
tracts awarded to small-business concerns under section 2 (c) (1) of the 
Armed Services Procurement Act of 1947, in the manner considered herein, pro- 
vided, of course, the agency had determined it to be necessary in the public 
interest or such action is supported by the determinations required by (A) 
or (B) of the statutory provision quoted above. See B-107236, 31 Comp. Gen. 
—, dated January 14, 1952. 

As suggested in your letter, the conclusions reached herein would be equally 
for application wherever negotiation is permitted pursuant to section 302 of 
the Federal Property and Administrative Services Act of 1949, 68 Stat. 393. 

Sincerely yours, 
LINDSAY C. WARREN, 
Comptroller General of the United States. 


Mr. Wetcn. One additional comment, if I may, with your permis- 
sion: Yesterday it was testified here that this decision was a historical 
milestone, because it was, if I remember correctly, about the only 
time in history that the Comptroller General has held for a contractor. 

Of course, this is not true. We try to decide these cases on a fair 
and legal basis and let the chips fall where they may, and, if a decision 
for a contractor is dictated, he will hold for the contractor. 

Senator SmarHers. I am sure that witness was only speaking from 
his own experience. As far as he knew, it was the only one he had 
experienced. But I know, and all of us ‘know, that the General Ac- 
counting Office has, in many ways, been one of the fairest agencies 
of this ‘Government, and in this instance has also done, I am sure, 
what they thought best. 

Any questions? 

Senator Kucnen. Yes, Mr. Chairman. 

When the Deputy Administrator testified just a few moments ago, 
he quoted your opinion of August 31, 1956, to the effect that the Comp- 
troller Gener: 11 indicated that this method of determining—“this 
method,” I assume, being the weighted average—a fair and reasonable 
price may be “too arbitrary and unrealistic to be accepted.” Is that 
the position of the Comptroller General ? 

Mr Wetcu. Well, without holding specifically that it was an ille- 
gal method of determining a price, we did certainly imply very 
strongly that we thought that a price for small business which would 
be less than the highest price paid to a big business obviously seemed 
to be somewhat on the unfair side. 

Senator Kucner. Now, have you ever had occasion before to have 
to decide a similar problem ? Has this weighted-average theory been 
utilized in the past, and, if so, has it been brought to your attention? 

Mr. Wetcu. This is the first time that the problem has come to our 
attention, I believe. 

Senator Kucuet. So, your judgment is that this is the first time 
you have indicated the grave probability of unfairness in the weighted- 
average approach so far as small business is concerned ? 

Mr. Wetcu. I believe that is correct. 

Senator Kucuen. If the Comptroller General found that any prac- 
tice of an executive agency were illegal and that was his unequivocal 
opinion, what is there in the law to require the administrative agency 
to change that practice ? 
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Mr. Wetcu. Well, in the Budget and Accounting Act of 1921, which 
established our oflice, the heads of the departments, as well as the 
accounting oflicers, the disbursing and certifying officers, were au- 
thorized to request decisions from the Comptroller General with re- 
spect to fiscal problems which come before enh and it provides that 
the Comptroller General’s decisions on settlements of accounts would 
be final and conclusive on the executive branch of the Government. 

Senator Kucuer. Now, until those findings—let me ask it this way: 
If you were to find that a given executive agency were carrying out a 
policy that in your judgment was illegal, would that agency, under the 
law, be required to change its method of operation and to follow your 
decision in the future? 

Mr. Wetcu. We would feel that they would be; yes, sir. 

Senator Kucne.. Supposing they wouldn’t ? 

Mr. Wetcu. There are several alternative courses open to the 
General Accounting Office. If the illegal action results in payments 
which we believe to be illegal, we would have the right to take excep- 
tions to their payments, to these payments in the accounts of the 
disbursing oflice which made the payments, and to collect them back. 

Senator Kucuen. In other w ords, you have the authority, then, to 
collect from the disbursing office of an agency any moneys which 
they illegally spent ? 

Mr. Wexcu. Yes. They are bonded for that purpose. 

Senator Kucuen. Now, this opinion which you have rendered on the 
weighted average, does it not itself go to the length of finding that 
the weighted-average approach to bidding i is illegal 

Mr. W eLcH. That iscorrect. We did not go that far, and the reason 
we didn’t, I believe, is that we have always had to recognize that as 
distinguished from the situation which existed where you have com- 
petitive bidding and the low responsive bid has to be accepted. We 
have to recognize that, where a procurement is negotiated, the con- 
tracting agency negotiating the procurement is authorized to negotiate 
at a price which they determine to be proper. They aren’t lmited 
to award to a low bidder as you are in competitive bidding. 

Senator Kucuen. Now, in those cases where you are unable to make 
a definite, positive finding, either legal or illegal, do you have any 
practice in the Office of the Comptroller General to try to negotiate 
with the agency that you have passed your decision on to come into 
some kind of an agreement so that they would follow your feelings 
that there was at least some apprehension that what they had been 
doing previously was wrong? 

Mr. Wetcu. Yes; we have had many instances where administrative 
actions determined by our office, although not at the Department of 
Defense level, indicated that there might be extravagant expenditures 
of some kind, in which instance we send the report to the head of 
the department involved, expressing our views and asking for com- 
ments. And, if we are not satisfied with the results, we might, in 
such a case, and frequently do, refer the whole matter to the appro- 
priate committee of the Congress. 

Senator Kucne,. Now, what has been the case in this instance? 
Have you so corresponded with the Defense Department ? 

Mr. Wetcu. No; I don’t believe that there has been anything further 
done by our office in connection with this case. 
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Senator Kucnet. That isall. 

Senator Smatuers. May I pursue that for a moment’ What was 
the last date on which you had any contact with the Defense Depart- 
ment with respect to this type of case / 

Mr. Wetcu. I don’t recall that we have actually been in contact 
with the Defense Department on this problem. This decision was 
addressed to the Small Business Administration. 

Senator Smaruers. You have dealt with the Defense Department, 
if you contacted them at all, through the Small Business Administra- 
tion ? 

Mr. Wetcu. That is correct, I believe. 

Senator Smatuers. Now, is it your conclusion—and when I speak 

of “your,” I mean the General Accounting Office—that under the law 
the Small Business Administration ac tually has a great deal of influ- 
ence—or should have a great deal to say about this ehethod and manner 
of awarding these contracts 4 

Mr. Wetcu. Yes. They certainly have equal authority, I believe, 
with the executive agency making the contract. 

Senator Smatuers. In this case would that be the Department of 
Defense ? 

Mr. Wetcu. Yes, s 

Senator SaraTHers. "They would have equal authority with the De- 
partment of Defense. Then would it be your feeling that, if they 
did have equal authority with the Department of Defense and they 
wrote, as we have just heard, to the Department of Defense suggesting 
that this weighted average be done aw ay with, then would it be your 
view that the | Department of Defense should do away with this method 
of awarding contracts under the weighted-average procedure? 

Mr. Wetcu. I would certainly think they should give the views of 
the Small Business Administration very serious consideration and 
attempt to work out some solution to the problem. 

In connection with your question as to the authority of the Small 
Business Administration—the authority they may have, I could quote 
you the rather short provision of the Small Business Act which I 
think indicates 

Senator Smaruers. I wish you would, just for our information. 

Senator Kucuet. Is that in your letter? 

Mr. Wetcu. Yes; the August 31 letter attached to the statement, 
and it is on page 2 of that decision. 

Senator Smaruers. All right, sir; you go ahead and read it, please. 

Mr. We tcu. Section 214 of the Small Business Act, as amended, 
provides that: “To effectuate the purpose of this title, small-business 
concerns within the meaning of this title shall received any award 
or contract or any part thereof as to which it is determined by the 
Administration and the contracting procurement agency | those are the 
two determinations we made] (A) to be in the interest of maintaining 
or mobilizing the Nation’s full productive capacity, or (B) to be in 
the interest of war or national defense programs.” 

Senator Smaruers. So your interpretation is that they, presumably, 
have equal authority in this matter ? 

Mr. Wetcu. I believe that the staute so states, so indicates. 

Senator Smatuers. All right. Thank you very much, Mr. Welch, 
and may I also just take a moment to thank you for your continued 
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valued cooperation with the staff of this committee. We appreciate 
that very much. 

Mr. Wetcu. Thank you, Mr. Chairman. 

Senator Saarners. Mr. Hipkins, may I ask a question which I 
meant to ask before you concluded your testimony / 

Do you have any statistics as to the fate of the independent or small 
refineries since this weighted-average procedure has been followed: 
In other words, are there more, or less, of them in the country now? 

Mr. Hiexins. I don’t believe that we have any statistics on the 
subject. We have received a number of verbal complaints from small 
refineries with respect to this weighted-average provision. 

Senator Smaruers. I think it was Mr. Goggin, was it not, who 
testified yesterday that 3 years ago there were 35 small, independent 
refineries in California and today there are only 184 

Mr. Hiexins. Yes, sir. That same indication has been made to us 
from time to time, that there has been a reduction in the number. 

Senator SmarHers. Do you know what the statistical situation is 
with respect to these small refineries outside the State of California? 

Mr. Hirxrns. I do not. I believe we could get you that informa- 
tion from the Business Service people in the Department of Commerce. 

Senator Smaruers. May I ask this question just as a matter of 
information for myself? Is not one of the duties of the Small Busi- 
ness Administration to find out, generally, how well small business 
is holding its own in relation to big business ? 

Mr. Hrexrns. Yes, sir. 

Senator SaarHers. Don’t you think your Department probably 
has this information ? 

Mr. Hiextns. I think we have some information on the subject; 
yes, sir, 

Senator Smaruers. I think it would be helpful if you could get us 
that information before we conclude these hearings and supply it 
to us. 

Mr. Hipxins. I would be glad to do that. 

(The material referred to was subsequently received and is as 
follows:) 

OFFICE OF THE ADMINISTRATOR, 
SMALL BUSINESS ADMINISTRATION, 
Washington, D. C., April 11, 1957. 
Mr. WALTER B. STuULrTs, 
Staff Director, Select Committee on Small Business, 
United States Senate, Washington, D. C. 

DEAR Mr. Stutts: Pursuant to the request made at the recent SBA hearings 
before the Senate Select Committee on Small Business, the attached information 
is furnished concerning independent oil refineries. 

Sincerely yours, 
DonatD A, HIPKINS, Deputy Administrator. 


INDEPENDENT OIL REFINERIES 


Conversations with Mr. Harold J. Barton, Chief of the Branch of Petroleum 
Economics, United States, Bureau of Mines, have elicited the following infor- 
mation: 

1. Statistics as of January 1, 1956, are the most recent available from the 
Bureau of Mines. Their reports are compiled only on an annual basis from 
information obtained directly from the firms. Data for January 1, 1957, have 
not, as yet, been compiled. 

2. The statistics relate to the net refineries in operation as of the end of each 
year. They do not include firms which are in and out, i. e., they may stop 
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refinery operation one year and reopen the following year. Thus, the net firms 
in operation include new firms going into business and exclude disappearances. 

It is felt that some of these statistics, given in the hearings on firms going 
out of business, may include some of the refineries which are in this “in-out” 
category. The Bureau of Mines estimates that the disappearances of inde- 
pendent oil refineries in the last 2 years add to approximately 30 firms. This 
compares with the net reduction of 14 shown in the statistics regarding total 
refineries. 

3. Mr. Donald O’Hara of the National Petroleum Association admits that 
the data on disappearances, furnished by that organization, do not relate to 
disappearances of independent oil refineries as such. Some of the firms in- 
cluded in their analysis are actually affiliates of other organizations which are 
not identifiable by the firm name as being an affiliate. 

4. Though exact statistics are unavailable, conversations with Bureau of Mines 
officials, personnel of the National Petroleum Council and a couple of trade 
associations, indicate that the data furnished to the committee by Mr. Robin- 
eau on the independent oil refineries may include the in-out classification of 
refineries within a yearly period. If these firms produced during the calendar 
year, they are included in the refinery statistics without separate considera- 
tion as to whether or not they operated the entire year. It is also felt that 
Mr. Robineau probably considers operations only of the Rocky Mountain and 
Pacific coast regions. The independent oil refineries do not maintain separate 
office facilities. Mr. Robineau, in his capacity as president of the Frontier 
Refining Co., Denver, also operates as president of the association. 

5. Statistics on the number of refineries by geographic area, as you requested, 
have been furnished by the Bureau of Mines as follows: 


Totalnum- | Average 


Geographic area and yearly period ber of daily 
refineries capacity 
Eastern: 
Pepe cicen ave Ed bade 36 | 
cen ‘aie ss 37 
1954___ Faee 40 | 
EL coda dhistve ; ; ; 40 
1952... .- ; ; ; ‘ : 39 
Midwest: 
1956__ - 176 | 
1955 _ _ - . sthnsid 179 | 
BR aaeoescn =e 183 
RS cowie ; 183 
1952... ehawan suprden ; ; 195 | 
Western: 
2966. 52i:- 5 ; 82 20, 000 
1055. ..-- ‘ite Heim 2 ; $ 80 20, 000 
1954___ si slinspiea ellos Nirea ae . wa | 85 17, 500 
ES bl echalgncidaeteilbtade deity ie citable can Hak BED xcs aie 92 15, 800 
OR ica Bethea knee keegan el Se EA nal 93 15, 400 





For the Eastern States, it has been indicated that 6 or 7 companies do prac- 
tically all the business. Many of the independent oil refineries in the Midwest 
region are located in Michigan. 

Senator Monroney. I would like to state that, throughout the entire 
midcontinent area, there have been dozens of liquidations, dismantling 
of refineries and reductions in the vast amount of lines, largely be- 
cause of imported oil that can be landed and stored at the ocean port 
so much cheaper than to produce it at domestic cost, refine it in the 
midcontinent area and then try to ship to the major markets. 

Mr. Hiexrns. In that connection, if I may, I would like to mention 
1 thing brought up yesterday, I believe, by 1 or 2 of your witnesses, 
having to do with the Buy American Act and the import of oil and 
jet fuel, et cetera—that in our capacity, in performing our mission 
of determining what is or is not small business and in connection with 
the determination which we made as to distributors in the case of jet 
fuel on the set-aside portion of this contract having to be furnished 
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by products of a small refinery, we have since amended that to indicate 
that it must be a small American refinery. 

Senator Smaruers. In other words, then, they do not have to com- 
pete with these prices of foreign-owned, or we will say 

Mr. Hiektns. Not on the set-aside portion of the contract; no, sir. 

Senator Smaruers. All right. Senator Thye, do you care to ask 
any questions ? 

Senator Turn. I have no questions. 

Senator Smaruers. Now we proceed to the, you might say, Defense 
portion of this hearing. We are very happy to welcome Assistant 
Secretary of Defense E. Perkins McGuire. I think most of us on 
the committee thoroughly understand that this is somewhat of a new 
job for you, sir, and we will not be too harsh on you. We are happy 
to have you here. 

One of our difficulties, I might say, is that every year when we have 
these hearings, unfortunately, we have a new set of officials to deal 
with. We get a very fine expression of the very sincere intention of 
these officials to take care of small business, and they agree with 
us that something should be done about small business. Then the 
next thing we know they are either transferred back to some other 
agency or are back in civilian life. So, it always frustrates us a little 
to have to continue to deal with an entirely new group each year. 
However, that cannot be helped and we are very happy to welcome 
you,sir. Ifyou have astatement, you may proceed. 

Mr. McGuire. I have no prepared statement, Mr. Chairman. 

Senator Tuyr. Mr. Chairman, before Mr. McGuire proceeds, the 
experience that you have just referred to about the change in officials 
resembles my experience in the many years that I have served on 
this committee and in the Congress. I presume it will be for all time 
to come. I don’t think they are going to be permanent in any of the 
offices that they may be assigned to, and the civilian section of the 
Defense Department will change from time to time. 

Senator Smaruers. At least we can be grateful that we are more 
permanent than they are. Mr. Secretary, you may proceed. 





STATEMENT OF HON. E. PERKINS McGUIRE, ASSISTANT SECRETARY 
OF DEFENSE (SUPPLY AND LOGISTICS); ACCOMPANIED BY 
JOSEPH McKELLAR, DIRECTOR FOR SMALL BUSINESS, DEPART- 
MENT OF DEFENSE; AND COL. ALBERT FREGOSI, ASSISTANT 
STAFF DIRECTOR, PURCHASING AND CONTRACTING POLICIES 
DIVISION 


Mr. McGuire. As you stated, I have only recently taken over my 
assignment in Defense and I am very anxious to get into this matter. 
I might say for the record that during the war I was associated with 
procurement, and at that time, although the circumstances were a little 
different, I had a great deal to do with the small-business phases of 
procurement. Iwas Chief of Procurement for the Navy. 

I welcome this opportunity to be at your hearings and to be a par- 
ticipant in my limited ability at the moment and to actually get some 
of the background of this problem. I noted one of the witnesses said 
yesterday he was confused, and it seems to me that this problem is 
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one which has to be straightened out, not only for the good of industry 
and small business, but also for the good of the Department of Defense. 
These kinds of situations are not good in their impact on industry. 

I brought with me the gentlemen who have been aware of the prob- 
lem and working on it, as far as procurement policies are concerned. 
We have Admiral Lattu here, who is Executive Director of the Mili- 
tary Petroleum Supply Agency. 

I might say that, in reviewing this general area with our people, it 
seems to me that the original intention of going to the weighted aver- 
age was not one of penalizing anybody; it was to assist them and possi- 
bly to be more equitable. In doing that, certain inconsistencies have 
developed. I don’t think that the Department of Defense, as such, is 
wedded to the weighted average. I don’t think it can be on that 
basis. But it has been trying to seek the alternative. I don’t think 
we would want to go back to where we were originally, which seemed 
to me, in my short review of the problem, to be a little punitive to 
small business, and to make small business compete with the lowest 
bidder. 

I also feel, in reading some of the background of this problem, that 
this approach has been beneficial. I think Admiral Lattu will point 
out and give some statistics which would indicate that the amount of 
business, in the specific case of oil, that has been given to small busi- 
ness is increasing. 

Now, that is not necessarily my opinion, sir, conclusively, that this 
is benefiting small business. It could come about because there was 
a greater quantity of oil purchased and I think you would be aware of 
that, as well as I. But in summing up my position on it, this matter 
has not come before me for decision. They have not presented it to 
meas yet. I wanted to point out to you that I think it has been bene- 
ficial to me, in handling this responsibility which I consider to be an 
extremely important one, to have been able to listen to some of the 
industry people, and I might add that, if they had sought to see me, 
I would have been glad to have listened to them personally and gotten 
this information. It is part of my job to inform myself of the prob- 
lems of industry in order that the decisions we make can be fair to 
them and to the Government. And I think it would have been very 
helpful to me. 

If there are any questions you would like to ask, if I have the ability 
to answer intelligently, I will be glad todo so. A good deal of this is 
in retrospect. The important thing, I consider from my point of 
view, is that I have a knowledge of the problem, and, when we settle 
this thing, we will settle it for the best advantage of all, and I am 
sure we will appreciate any counsel or advice the committee can give 
us. 
Senator Smaruers. Thank you, Mr. Secretary. 

I will pass over my questions for a moment, in the event some of 
the other Senators wish to ask any questions. 

Senator Ture. I would be interested in knowing, Mr. Secretary, 
just what you would be willing to suggest for the small-business op- 
erator here, inasmuch as you did sit through yesterday’s hearing and 
you come to the Department with what you might say is a neutral 
opinion or view. Would you care to express, at this time, any specific 
suggestions as to how we could deal with the small-business man 
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when he is awarded his percentage of the principal contract? How 
could we deal with him so that we would be handling him on a fair 
and a just basis? 

Mr. McGuire. Senator Thye, I think that for me to answer that 
specifically would be a little premature. I am not avoiding the fact 
that we must face up to this problem. We heard one side of this case 
yesterday and some of their points. Like any other problem, I assume 
there are two sides to it, and I would want to be sure I had all the 
facts in front of me before coming to any conclusion. I am not evad- 
ing your question, sir. 

Senator Tuyr. I realize that you just had yesterday’s hearing, the 
same as we did, but I thought possibly you had a suggestion or recom- 
mendation. 

Mr. McGuire. One of the obvious questions that came to my mind 
to check in this matter is that if we were to award, for example, to 
small-business men on the unreserved portion only—the reserved por- 
tion, rather—at the highest price on the unreserved portion, would 
that fact take away the incentive for him to bid on the unreserved 
portion, which, as I understand it, has been of substantial assistance to 
him. He has a chance at that business and he has taken a lot of that 
business, as I understand it. 

I don’t know whether that would work out or not, but it was some- 
think you would certainly want to think about. 

Mr. Weapock. I don’t believe he would lose his incentive, Mr. Sec- 
retary, since he wouldn’t be able to participate in the reserved portion 
unless he had bid on the unreserved portion. He would have to get on 
the train at that first station so he could participate later on. I don’t 
think that would diminish the number of bids you would receive on the 
first go-around from the small refineries. That is their only qualifi- 
cation to get in to the reserved portion. 

Mr. McGutre. I told you one of the thoughts that came across my 
mind that I wanted to check carefully. While we are apparently 
assisting him in the area we are talking about, this price thing, we 
are precluding him from getting in on the bottom of the big tonnage 
which he wants to get also, 

Sentor Ture. I don’t have any further questions. 

Senator Smaruers. Senator Kuchel. 

Senator Kucne. Well, it is sometimes a little difficult, I think, for 
anyone who is charged with administering a statute to know clearly 
what the intention of the Congress was, but I do think that the repre- 
sentative of the General Accounting Office was quite correct when he 
indicated that in his opinion the section of the Small Business Act 
which he read clearly placed a dual responsibility in both the Small 
Business Administration and the particular procurement agency to 
develop the basis on which bids would be offered. I think that is a 
fair statement. I suppose, generally, the Congress in passing the 
Small Business Act was interested in giving a helping hand to small- 
business men in the area. 

Now, if that is true, then while the Comptroller General in dis- 
posing of the problem does not come to any final dead-bang judg- 
ment that the weighted-average approach is wrong, he does, never- 
theless, use fairly clear language when he says, “In this aspect, how- 
ever, we would be inclined to regard the present described method 
of determination as too arbitrary and unrealistic to be accepted.” 
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I reeognize these things are extremely technical and certainly I 
have less of an understanding of the problem than you do, but 

Mr. McGutre. Thank you for your compliment. 

Senator Kucnex. I am sure of that and I am sure, also, that the 
entire committee appreciates your statement that the Department 
is not wedded to any one basis on which to attract bids. 

You represent the Federal Government; you have a responsibility 
to the Federal Government; you have a responsibility to buy only 
that which is fair and reasonable ; but, when the Comptroller 7 le 
indicates that this weighted-average approach, holding in mind the 
general intention of the Congress to help the small-business man, is 
arbitrary and unrealistic, then it does seem to me that you are not only 
aaemnite correct in feeling that there is no wedding between that 
basis of accepting bids and the Department but, to the contrary, that 
perhaps one could be developed where the small-business man would 
be given the maximum incentive to bid and to be given business, as- 
suming again that the fair and reasonable price objective i is reached. 
I am sure you agree with that. 

Mr. McGumre. Yes, sir; and I am very grateful for getting your 
opinion of the interpr etation of the Congress on these matters. They 
do sort of mellow away on you, particularly when you are coming 
in new and you have to pick them up. 

As I understand it, you are interested, and properly so, in helping 
small business, so that they remain active and a vital part of our 
economy, and that they are not penalized by any prejudice. We are 
interested in seeing that they get the business, not necessarily that 
they get a better, if I may so express it, “shake” in the price. That 
is not ‘the point that we are addressing ourselves to, but we are address- 
ing ourselves to what is fair. I think the Department has a very 
important stake in that, not only in the fact that it has these people 
available to procure and supply the needs, but because they are an 
integral part of our country. 

Senator Kucuen. For example, one of the witnesses yesterday in- 
dicated that a representative of the Department of Defense s aid that 
if small business couldn’t complete with large business on the basis of 
competitive prices, that is just too bad. 

Now I regret that kind of statement very much, because the very 
purpose of the small-business legislation was to give the small-busi- 
ness man an opportunity to be dealt with fairly. And I would very 
much hope that, in such a controversy as this, the Defense Department 
might be guided by the conclusions of the Comptroller General and 





by “what seems to me, on the basis of yesterday's testimony, to be a 


situation which produces unfairness where the large bidder is given 
an opportunity to sell subsequently at more money than at what the 
small-business man earlier was told he could sell to the Government. 

That just did not seem kosher tome. Do you not agree with that, 
Mr. Secretary ? 

Mr. McGuire. Certainly. I think it is open to question and com 
to be looked into by the Defense Department if the facts are actu: illy'a 
they were stated. 

Senator Kucuex. Indeed. So that, would it be fair to me to say or 

erhaps to ask that in the discharge of your responsibilities you will 
oe guided by the position which the ¢ ‘omptroller General has taken 
and by the facts that are adduced in this hearing? 
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Mr. McGume. Well, if I understand the Comptroller General’s 
position in Government, he is an individual whose counsel we would 
certainly want to seek and be guided by. He would be a very helpful 
fellow to have on your side in order to be doing it the right way and L 
would certainly seek that help. 

Senator Smaruers. Senator Monroney. 

Senator Monroney. I am concerned with what happened before you 
got here, Mr. McGuire. This Comptroller General’s opinion was 
March 31, 1956, and it clearly outlines the right of the Department of 
Defense to meet these objections which were apparently cutting and 
freezing out the independent refineries. I wonder if the Department 
of Defense, in this delay, is unconcerned with our mobilization base on 
the west coast, since we have had testimony that half of the independ- 
ent refineries out there have already gone broke. To me this timetable 
of October through March and on up to this good hour, where we are 
still on this weighted-average price—I mean, how long does it take us 
to get off of the dime and figure it out? If it is wrong, then it must 
have been wrong in October. It doesn’t require a congressional hear- 
ing to prove and point up that error, if it is in error. We think that 
the job of your predecessor—and we like a good Irishman in that job 
pretty well because they get things done—was to take care of these 
things within a week or 2 or 3 weeks, these things that are so vital to 
small business. If they are wrong, tell them they are wrong and tell 
the committee that they are wrong. ‘This thing apparently is pretty 
generally admitted throughout most of the Government. 

Mr. McGuire. Well as I understand it, Senator, this matter of the 
weighted average has been in effect for some years, and it seems to me 
they should have a fair amount of time to get this thing straightened 
out. 

Now, hindsight is a little sharper than foresight on some of these 
things and I don’t say this facetiously, but sometimes in Government it 
seems to me it takes an awful lot of time talking about something. 

I am not going to set myself up as a panacea in the area, but I would 
hope that this matter could be settled a little quicker. I can’t set a 
specific time, because I don’t yet know all the facts, but I certainly 
recognize the importance of coming to a decision on this matter because 
it seems to be quite controversial at the moment. 

Senator Monronry. This and other matters. I think the prime task 
you have down there is to keep these things from getting hung on the 
spike for so many months, and get a decision out. > 

Mr. McGuire. Well, sometimes it is better, at least, to come out and 
be wrong and take a position so that you know you are wrong. 

I agree with what you are saying, although I think in all of these 
matters that it is incumbent upon us not to be hasty in settling these 
things. Wedo havea responsibility to make a decision when we know 
all the facts that are available. 

Senator MonroNey. You heard the testimony yesterday that re- 
finery after refinery had gone on and were making up their crews to 
make jet fuel oil, feeling that the Department of edamed wanted to 
keep that defense place alive in California, of all places, and still this 
was on the hook. They couldn’t sell it; they were probably heavily 
indebted on that portion of the crew that they had and for the pro- 
cessing. They were paying, I think he said, oil companies for storage 
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of this, and I thought he emphasized a great case of urgency, which 
certainly the Defense Department should recognize. They need these 
refineries; they need small business as a mobilization base. Big busi- 
ness can’t ‘do it alone, if we have a major war, and I am afraid that in 
a way the major sense of the service has been to feel like, well, this is 
just some “pap” that is being thrown to little business. 

I don’t think that is the theory of this Small Business Act. I think 
it is to use this great mobilization base to support any effort that we 
might need. 

Mr. McGurre. I can only say this to you, Senator, that I, frankly, 
have not run across that kind of approach on this matter. We havea 
man over there on my staff, Joe McKellar, who certainly has been one 
of the most aggressive individuals in making himself and his job known 
and what he is attempting to do. 

Senator Monroney. That is all I have. 

Senator Smatuers. Senator Bible? 

Senator Bratz. I have no questions. 

Senator SmatuHers. Mr. Secretary, you have heard the General 
Accounting Office man testifying that his interpretation of the act is 
that you cooperate and consider with the Administrator of the Smal] 
Business Administration your problems in connection with small busi- 
ness. Now, I presume that you are prepared to do so. You said, 
when you started off a moment ago, that you hadn’t decided on this 
problem, but I assume you will decide it after consulation and recom- 
mendations from the Administrator of the Small Business Adminis- 
tration. 

Mr. McGuire. That is right, sir. That would be my understanding 
of my responsibility in this area, that we work closely together so that 
we understand the mutual problem. 

Senator Smatruers. Do you have any idea when the next awards for 
jet fuel are to be made? 

Mr. McGuire. No, I do not, Mr. Chairman. In my capacity, I have 
no contracting authority assuch. I simply work in the ar eas of policy 
and ouidance and the actual contracting is in the procuring agency, 
which is the Navy. Admiral Lattu might be able to answer that 
question. 

Senator SmatTHers. From what you have heard yesterday and to- 
day—of course, as you say, only from the small- business side—do you 
think that it is of sufficient import that you make a decision before 
the next group of awards are made, as to whether or not this weighted- 
average formula should continue to be the formula followed ? 

Mr. McGurre. Well, it is a little difficult for me to answer that 
for you, Senator, specifically. Our committee over there, which 
Colonel Fregosi is familiar with, has been working on this problem. 
Now apparently they have under review various ideas and sugges- 
tions, some good, some bad. I would certainly say that it would be 
helpful if that decision could be made now. 1 don’t know when the 
contract is going to be made. 

Senator Smaruers. Well, what I am sure the members of this 
committee would like to hear you say is that you believe it is of 
sufficient importance for you yourself, the highest ranking official 
in this particular group, to see that some decision is made, or at le: ast 
that a decision is arrived at with respect to the weighted-average price 
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prior to the next award being made, so that if it is wrong and your 
conclusion is that the weighted average has been unfair, we will 
not continue to be unfair on this next group of contracts which are to 
be let. 

Mr. MoGurre. Well, I certainly see your point, Senator, and I 
think, on the other hand, that you would not want me to do any- 
thing in that respect that would be hasty or unfair or not thought out. 

Senator Smaruers. That is exactly right, but in a letter of October 
12, 1956, from the Office of the Assist: ant Secretary of Defense, your 
predec ‘essor, Writing to the Deputy Administrator of Small Business 
said: 


Dear Mr, HIPKINS: 

That is the man who just testified here. This is dated October 12. 

The situation cited in your letter of October 3 is being considered with the 
objective of discontinuing the use of the weighted-average price in determining 
the fair and reasonable price on awards for the set-asides. 

Now that indicates that your predecessor in office at that time was 
giving it very serious consideration. Now if you take as long as 
this other man has taken, then we are liable to go on, as I said earlier, 
and we get a new set of faces and personnel and we will never get this 
thing decided on the basis, which you logically present, that a new 
man shouldn’t have to make the decision right way. So, you can see 
the problem confronting small business. 

Mr. McGuire. Senator, you may have misunderstood me. I am 
not saying that a new man should not make the decision when it is 
presented to him, when it is his responsibility to get the information 
and do that. The statement hasn’t been put to me. I don’t know, 
in answer to your question, when the next procurement is going to be 
made. I could say this to you, that it is one of the things ‘that I 
think we have got to get straightened out as fast as we can. Now 
for me to sit here and listen to this conversation on the theory that 
i might not be here next year to face up to it, is certainly not my 
intent and I think that one of the things we would want to do in 
coming to this decision is certainly to consult with your staff, whom 

understand has been most helpful, and keep them aware of what 
we are doing. 

Senator Ture. Mr. Chairman and Secretary McGuire, wouldn’t it 
be possible for you and those who must administer the various policies 
that are adopted, just to sit down and make a determination of what 
you are going to do so that from here on out these small-business estab- 
lishments would know ex: actly what they would be awarded and what 
their compensation would be? Unless we do that, we leave these men 
or the administrators of these various organizations in this state of un- 
certainty. It just means that they are apt to close up, they are apt to 
go out of business. As long as the Federal Government is doing the 
volume of business in the Nation that it is doing, we must safeguard 
that little business, because it is the organization that makes up the 
main streets of America. If your main streets are lost to the big 
corporations of this Nation, then America, as you and I know it, will 
soon be lost. I think it is incumbent upon you and your associates to 
inake a decision and make it in the next few weeks and say: This is 
the policy 
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The Comptroller General is our branch of the Government, legisla- 
tive, and he has made a positive statement as to what would be author- 
ized or be acceptable as within the law. I think that could be done, and 
then our problem here in Congress would be less and the businessman’s 
problem would be clarified or eliminated. That is the way it looks 
to me. 

Mr. McGuire. Well, I certainly agree with you, sir, with the thought 
of getting it settled. it has sometimes been said in Government that 
committee hearings sometimes speed things along to a conclusion. 
The importance of getting this settled has certainly been made very 
clear to me. 

Senator Smatuers. Mr. McGuire, that is what we would appreciate. 
As the Senator from Minnesota has said, frequently small business 
is not hurt so much from the attitudes of the various officials of the 
Government as they are from the fact that in a case like this, where 
there is so little time to give to that problem, they are hurt because 
no one gives attention to their problem. 

Now, as you have indicated you are well aware, this is a big prob- 
lem with respect to small business, and it is a big problem w vith re- 
spect to the Nation. Every Senator here is vitally ‘interested and con- 
cerned about this problem, and, if you assure us that you will give it 
your attention, we won’t have any great fear as to what your decision 
will be. We don’t have any great concern about it, but we do think 
it is a case of your saying, “Tam going to give it attention and I am 
going to give it attention right away.” “We want to try to remedy this 
situation, if there is a remedy, as quickly as it is practicable. 

Mr. McGumre. I think that is what I am trying to convey to you. 

Senator Kucner. Mr. Chairman, may I make a little comment here? 

Senator Smatuers. Yes, sir. 

Senator Kucuet. I have received a copy of a letter which was given 
to me by Mr. Irwin, which was written to G. A. Olsen, president of 
Sunland Refining Corp., of Fresno, Calif., under date of November 26, 
1956, and signed by R. H. Fogler, Assistant Secretary of Navy, 
Material. 

Mr. Chairman, I want to call attention to the chronology. In 
August of last year the Comptroller General questioned the weighted- 
average theory. In October of that year, you quoted from a letter 
which went from the Department of Defense to the Small Business 
Administration saying that the Department was considering discon- 
tinuance of the weighted-average price. Now I recognize that I should 
not read a couple of paragraphs out of context without making avail- 
able the whole letter, and I am going to ask that the whole letter be 
placed in the record, but I do want to call your attention and invite 
the attention of the Secretary to the following language which appears 
in that letter, which I think the committee will find exc eedingly dis- 
tressing. Iam quoting from Mr. Fogler’s letter: 

I have studied the request contained in Mr. Olsen’s telegram that considera- 
tion be given to changing present policy applicable to multiple awards in order 
to permit the cutoff price at which award was made under the unreserved portion 
to be used for awards on the reserved portion. It is the Navy view that the 
existing Department of Defense and Department of the Navy procurement policy 


is fair and reasonable in the absence of a change in price or other significant 
factors, and hence should not be changed. 
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Continuing to quote: 


The determination of fair and reasonable price must necessarily vary to some 
degree depending upon the facts of each case. In order to provide guidelines 
for individual contracting officers throughout the Department of Defense, the 
regulations prescribe that the weighted-average unit price will be considered 
as being fair and reasonable unless there are changes in market prices or other 
factors requiring consideration. I feel that this policy is sufficiently specific 
to provide guidance for most contracting situations, while at the same time 
allowing a measure of flexibility to cope with unusual situations. 

Now, Mr. Chairman, I think that a fair interpretation of that 
language is that the weighted-average price in November of last year, 
in the judgment of the Navy Department, is a fair and reasonable 
approach and that it is going to continue to be the basis on which 
bids are offered. I think that is a fair interpretation. I have not 
seen this letter before this morning, but if you have that conclusion 
reached by the Navy Department in the face of the comments which 
the Comptroller General made, then, unless that decision in the Navy 
Department is corrected, the thing is accomplished and nothing, 
apparently, is being done about it. 

This is just my judgment, but, as I read those sentences, it seems 
to brush aside the comments which the C omptroller General made and 
say, “What we did before August we are going to do after August.” 

Mr. McGuire. Senator, I think you could probably put the ‘inter- 
pretation that you sm on that. I wouldn’t argue with you. On 
the other hand, as far as I am concer ned, we are not necessarily gov- 
erned by what Sosnsbadne said in the past, ‘if we are fair men and want 
to look at a eyes T might say that part of my job is to see that 
this thing is faced up to, and, while the Navy Department plays an 
important part in this, they are only one person speaking to the prob- 
lem and it is a good system to get differences of opinion here, which 
I am sure you w ould agree W ith. 

I happen to know Mr. Fogler personally and I think he would be 
the first one to say that any deci ision he made does not necessar ily mean 
it is the law of God and can’t be reviewed in the light of cireum- 
stances. I am not speaking for Mr. Fogler, but that has been my expe- 
rience with him. 

Senator Kucuen. Actually, Mr. Secretary, can you indicate to the 
committee what responsibility your office has with respect to this 
problem? If you were to decide, for example, that the present method 
is erroneous and possibly illegal, would that decision control the 
procurement ? 

Mr. McGuire. My aes if I were in disagreement with 
the thing and felt that a certain position should be taken, would be 
to so advise Mr. Wilson and counsel him and, if he agreed with me. 
he would see that it was done. 

Senator SmMaTuer. You go directly to Mr. Wilson? 

Mr. McGutre. That is nght. I would say this to you, and I think 
it is a position that the committee can appreciate, that where you get 
into controversies, where you have differences that arise, I think it is 
desirable that a man of Mr. Wilson’s responsibility be in on it, and 
Mr. Thomas the Secretary of the Navy, also. 

Senator Kucnet. Mr. Chairman, I would like to ask your permis- 
sion to have this made a part of the record. 
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Senator Smaruers. Without objection, it will be made a part of the 
record. ' 
( The letter referred to follows:) 


DEPARTMENT OF THE NAvy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., November 26, 1956. 
Mr. G. A. OLSEN, 
President, Sunland Refining Corp., 
Fresno, Calif. 

Dear Mr. Otsen: At the request of Secretary Thomas, I am replying to your 
letters of October 5, 1956, and October 12, 1956. These letters concern Armed 
Services Petroleum Purchasing Agency (ASPPA) Invitation for Bids 57-5 of July 
10, 1956, for the procurement of jet fuel. 

I have carefully read and reviewed your letters and the attached correspond- 
ence of Mr. John Irwin, the attorney for the Independent Refiners Association 
of California, which covers ASPPA’s decision to use the weighted-average price 
for the placement of the contract awards for the small business ‘“set-aside’’ 
portion of this procurement and ASPPA’s implementation of the Navy small 
business program policies and procedures. This matter has been discussed with 
the Chief of Naval Material and his staff and we covered all of the points set 
forth in your letters. The Chief of Naval Material has advised me that he made 
a review of this procurement at the request of Senator William F. Knowland of 
California and your corporation, the Sunland Refining Corp., of Fresno, Calif., 
and that the Senator was furnished on October 17, 1956, a complete report on 
this procurement. 

Senator Knowland was advised that: The small business set-aside provided 
for by the Director, ASPPA, and the Small Business Administration in Invita- 
tion for Bids 57-5 was for the purpose of reserving a portion of this jet fuel 
procurement for the exclusive competition of the small refineries of the petroleum 
industry in the interest of maintaining or mobilizing the Nation’s full produc- 
tive capacity as set forth in section 214 of the Small Business Act of 1955. In- 
cidentally, it may be of interest to you that this ASPPA jet fuel procurement is 
the first procurement providing for the utilization of small business “set- 
asides” for the small refineries of the petroleum industry. It was undertaken 
largely in the nature of an experiment aimed at overcoming the special problems 
which have existed in the petroleum procurement. Since November 1952, how- 
ever, the Department of Defense and the Department of the Navy have utilized 
to advantage the small business “set-aside” procedure in the placement of pro- 
curements in other commodity areas and I earnestly hope that our present efforts 
in this area will be equally successful. 

In accordance with your request, I have made a review of this procurement. 
This review discloses that 85 open-end contract awards, valued at $139,047,590.47, 
have been placed with large and small refineries of the petroleum industry for 
34,083,914 barrels of jet fuel. These open-end contracts were placed by ASPPA 
to support military aircraft operations in 5 different geographical areas of the 
United States for a 6-month period commencing October 1, 1956. Under ASPPA 
Invitation for Bids 57-5, 30,083,914 barrels of this jet fuel procurement were 
open to the general competition of large and small refiners of the petroleum in- 
dustry, while 4 million barrels were reserved through the utilization of a small- 
business set-aside for the competition of small refiners who agreed to furnish the 
product of a small refinery. Attached is a listing of the 61 large and small 
refineries which received contract awards valued at $123,026,804.07 for the 
unreserved portion of this procurement for 30,083,914 barrels of jet fuel, and 
another list of 24 small refineries, which received contract awards valued at 
$16,020,786.40 for the reserved portion of this procurement for 4 million barrels 
of jet fuel. The contract awards for the small business “set-asides” provided for 
in ASPPA Invitation for Bids 57-5 were made at the applicable weighted-aver- 
age prices to small refiners in accordance with the existing Department of De- 
fense and Navy procurement directives applicable in the case of multiple 
awards. 

I have studied the request contained in Mr. Olsen’s telegrams that considera- 
tion be given to changing present policy applicable to multiple awards in order 
to permit the “cut-off” price at which award was made under the unreserved por- 
tion to be used for awards on the reserved portion. It is the Navy view that 
the existing Department of Defense and Department of the Navy procurement 
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policy is fair and reasonable in the absence of a change in price or other sig- 
nificant factors, and hence should not be changed. 

The determination of fair and reasonable price must necessarily vary to some 
degree depending upon the facts of each case. In order to provide guidelines for 
individual contracting officers throughout the Department of Defense, the regula- 
tions prescribe that the weighted average unit price will be considered as being 
fair and reasonable unless there are changes in market prices or other factors 
requiring consideration. I feel that this policy is sufficiently specific to provide 
guidance for most contracting situations, while at the same time, allowing a 
measure of flexibility to cope with unusual situations. In this procurement, 
the Director, ASPPA, determined that the weighted average method provided the 
best measure of determining a fair and reasonable price. It must be borne in 
mind that the chief advantage of the “set-aside” procedure is that small business 
receives a second opportunity to receive business even though it was unsuccessful 
on the unreserved portion. Unlike the situation in the case of bids submitted 
on the unreserved portion, small business can elect, after all prices are known, 
to take advantage of this second opportunity or disregard it. As previously in- 
dicated, ASPPA had no difficulty in placing awards on this basis. It should 
be noted that the policy discussed herein is also applied in our set-aside program 
for labor surplus areas, and that it has been in use for a number of years. 

On an overall basis, small refineries of the petroleum industry received 58 con- 
tract awards valued at $48,745,783.14 which represents 35.05 percent of the total 
dollar value of this procurement. Last fiscal year, the Armed Services Pe- 
troleum Purchasing Agency spent $840,369,000 for petroleum products, $175,- 
255,000 or 20.5 percent of these dollars were placed with small business. With 
specific reference to the procurement of jet fuel, during the last 6-month pro- 
curement period, small-business refiners received awards totaling 6,865,000 bar- 
rels whereas under IF'B 57-5 small-business refiners received awards totaling 
10,907,000 barrels. This represents an increase of 4,100,000 barrels and in- 
creased the small-business share of the jet procurement from 21 percent to 35 
percent. I feel that this increased small-business participation shown above 
in this jet fuel procurement can be attributed directly to the utilization of small- 
business “set-asides” for this procurement. The Director, ASPPA, plans to ex- 
tend the small-business set-aside procedure to such other purchasing programs 
within the agency, as may be appropriate. 

As I studied the detailed information about this ASPPA purchase, I was im- 
pressed by one other point: out of 61 awards on the unreserved portion of IFB 
57-5, 34 awards, totaling $32,722,996.74, went to small-business firms. Both in 
dollar volume and in the number of awards, these figures exceed those for the 
set-aside portion. Although I understand your interest in the exact prices paid 
to small firms on the set-aside portion, I am also impressed by the fact that, if 
we had agreed to use a price higher than the weighted average, we might have 
received substantially fewer, or substantially higher, bids from small-business- 
firms for the non-set-aside portion. To put that another way, if a price floor 
had been provided for small business on the set-aside portion, those firms might 
have bid quite differently on the non-set-aside portion. Should that occur on 
any large purchase, the net effect might well be an increase in the total cost to 
the Government. 

Since the placement of ASPPA Invitation for Bids 57-5, the Director, ASPPA, 
has also reserved portions of three other procurements of his Agency for the 
exclusive competition of the small manufacturers and refiners of the petroleum 
industry. These ASPPA procurements are IFB 56-72B, packaged and bulk pe- 
troleum products, opening data October 3, 1956; IF'B 57-20, packaged petroleum 
products, opening date September 12, 1956; and IFB 57-25, packaged petroleum 
products, opening date October 9, 1956. I certainly hope that the small-business 
“‘set-asides” of these ASPPA procurements will also lead to increased small- 
business participation in military procurement for the small manufacturers and 
refiners of the petroleum industry. The placement of contract awards for these 
small-business “set-asides” will be closely observed and followed by the Chief 
of Naval Material to insure that the interests of small manufacturers and re- 
finers of the petroleum industry are protected. 

I wish to assure you that I feel that the Director, ASPPA, and his military 
and civilian staff are given their full ccoperation and support to the Navy small- 
business program. 

Sincerely yours, 
R. H. Foeter, 
Assistant Secretary of the Navy (Material.) 
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Mr. McGuire. Could I have the date of that letter ? 

Senator Kucue,. November 26, 1956. 

Senator Smaruers. Are there any further questions of the Secre- 
tary ? 

Senator Monronry. One question. In considering this weighted 
average, you probably won’t confine it just to the jet fuel situation, 
because the question of all petroleum supplies, I think, rides on the 
same determination. 

Mr. McGuire. I have heard, Senator, that we would consider it 
as a basic procurement policy. It is not limited to fuel. It happens 
to affect that contract at the moment, but it covers many other areas. 

Senator Monroney. I am glad you will consider it clear across the 
board. 

Senator Smaruers. Any other questions ? 

Mr. McGuire. I have another appointment, Mr. Chairman, if you 
don’t mind. 

Senator Smaruers. Yes, sir. 

Mr. McGuire. I leave some people here who can make you ac- 
quainted with what goes on. 

Senator Smaruers. All right, sir. Thank you very much for your 
statement and your time, and we again want to assure you that this 
committee is very serious and sincere about the problem of trying to 
help these small-business men. We believe that there is a way we can 
work with your good offices, and, with your good intentions concern- 
ing it, we believe it can be worked out. 

Mr. McGuire. Thank you very much. 

Senator Smaruers. Our next witness is Admiral Lattu, who will 
be accompanied by Captain LaFarge of the Military Supply Agency. 

Admiral Lattu, have a seat. We are happy to have you here. 

I would like at this time to put into the record a statement of the 
New England Shoe and Leather Association. This was requested 
by Senator Saltonstall of Massachusetts. 

(The statement referred follows :) 


STATEMENT OF NEw ENGLAND SHOE AND LEATHER ASSOCIATION 


The New England Shoe and Leather Association in Boston represents a num- 
ber of shoe manufacturers classified as small-business concerns for military 
procurement purposes who are vitally interested in the matter under considera- 
tion at this hearing. 

This association, by formal vote of its officers, favors a policy approving high- 
est award prices, and elimination of weighted averages on contracts involving 
multiple awards, to be negotiated with eligible small-business concerns on set- 
aside contracts. 

Many acts enacted in Congress since World War II provided that small busi- 
ness was entitled to their full share of military procurement. Such measures 
as the War Production Act, Armed Services Procurement Act, Defense Pro- 
duction Act, and the statute setting up the Small Business Administration, in- 
cluded specific provisions to assure the achievement of this congressional policy. 

It was left to the Department of Defense to prepare and execute the necessary 
directives to implement this program. Several changes have already been ap- 
provd by this Department as to the price basis for making set-aside awards ne- 
gotiated with eligible small business concerns. Originally, only the lowest formal 
contract price was permissible in such awards. Later Department of Defense 
Directive No. 4100.9 of June 10, 1953, was approved permitting the use of 
weighted averages in making such awards, and this policy has been maintained 
to this day. 

It is now well established on the highest authority that the Department of 
Defense has the authority to further amend its directive and provide that the 
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highest award price shall be negotiated with eligible small business concerns. 
This authority was clearly defined in a communication by the Honorable Joseph 
Campbell, Comptroller General of the United States, to the Honorable Wendell 
B. Barnes, Administrator of the Small Business Administration, on August 31, 
1956, when he stated, in part: 

“* * * so far as this office is concerned we would not object to any such awards 
at prices not in excess of the next-higher bid on the unreserved portion for the 
same using activity.” 

We respectfully call on the august members of this committee to approve, 
endorse, and recommend a change in the present pricing policy in negotiating 
multiple military awards to small-business contractors. 

The shoe industry is vitally affected inasmuch as the great majority of its 1,000 
establishments are defined as small business. Also it is highly competitive with 
a low margin of profit. 

For the military to continue to pay to small-business concerns lower prices 
for the same military product—and for fewer pairs per award—represents dis- 
crimination wholly unwarranted by the laws of Congress, by highest legal ad- 
vice, nor is it in the best interests of the United States Government. 


STATEMENT OF REAR ADM. 0. P. LATTU, SUPPLY CORPS, USN, 
EXECUTIVE DIRECTOR, MILITARY PETROLEUM SUPPLY AGENCY ; 
ACCOMPANIED BY CAPT. CHARLES A. LaFARGE, SUPPLY CORPS, 
USN, DEPUTY EXECUTIVE DIRECTOR, MILITARY PETROLEUM 
SUPPLY AGENCY; COMDR. H. H. BLACKMAN, SUPPLY CORPS, USN, 
DIRECTOR, PURCHASE DIVISION, MILITARY PETROLEUM SUP- 
PLY AGENCY; JAMES H. COLLINS, DEPUTY DIRECTOR, PURCHASE 
DIVISION, MILITARY PETROLEUM SUPPLY AGENCY; RICHARD E. 
SCHATTMAN, ASSISTANT COUNSEL, MILITARY PETROLEUM SUP- 
PLY AGENCY; COMDR. JOHN M. MALLOY, SPECIAL ASSISTANT TO 
THE DIRECTOR, PROCUREMENT DIVISION, OFFICE OF NAVAL 
MATERIAL, DEPARTMENT OF NAVY; ROBERT WIGHTMAN, 
SMALL BUSINESS SPECIALIST, MILITARY PETROLEUM SUPPLY 
AGENCY; FOREST V. THOMPSON, HEAD, AVIATION FUELS 
BRANCH, PURCHASE DIVISION, MILITARY PETROLEUM SUPPLY 
AGENCY; AND H. L. DIXSON, HEAD, PACKAGED PRODUCTS AND 
SPECIALITIES BRANCH, PURCHASE DIVISION, MILITARY PETRO- 
LEUM SUPPLY AGENCY 


Admiral Larrv. Iam Rear Adm. O. P. Lattu, Supply Corps, United 
States Navy, Executive Director of the Military Petroleum Supply 
Agency. 

I am happy to have this opportunity to testify as to the operation 
of the program of set-asides for small-business concerns in the pro- 
curement of petroleum. I believe some background information would 
be of value. The Military Petroleum Supply Agency, established 
January 7, 1957, is an agency under the jurisdiction of the Secre- 
tary of the Navy charged with the responsibility of procuring the 
petroleum requirements of all the military services. Its predecessor 
agency, the Armed Services Petroleum Purchasing Agency, under 
which the program of set asides for small business was initiated was a 
joint agency of the three military services although operating under 
Navy procurement policies and procedures. 

We have at all times encouraged the widest possible participation 
of small business in the procurement of petroleum. It is significant 
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that in every year since 1953 our percentage of awards to small busi- 
ness has increased. Notwithstanding this, after considerable study 
and planning in conjunction with the Small Business Administra 
tion, it was determined in June 1956 that a set-aside program ieonike 
be initiated as authorized in section 214 of the Small Business Act 
of 1955. 

The figures expressing the awards to small business as a percent- 
age of the total awards and giving the dollar value of the awards to 
smal] business are: 


Percent Amount 
— —- —_— —-- -— -— + — - — te _ - — — _ - —- 
Dincica socek ovaneere 4 * , 18.6 | $150, 000, 000 
1955 __ erneon ok 7 san 20.4 | 159, 000, 000 
1956_ i inaleiiel iets ; . ‘ : -| 20.9 | 173, 000, 000 
1957 (first half) _ ; : ae ee oa 21.1 | 1142, 000, 000: 


1 Annual rate—200 million. 


The first procurement to contain such provisions for set-asides was 
IFB 57-5, dated June 21, 1956, which was issued with provisions for 
a set-aside for small business of 4 million barrels of J P—4 out of a total 
procurement of some 34 million barrels of product. In accordance 
with Department of Defense instruction 4100.9 of November 14, 1955, 
and applicable Navy procurement directives, contracts for the set- 
aside portion of the procurement, where multiple awards had been 
made of the unreserved portion, were required to be made at the weight- 
ed-average price of the unreserved awards in the absence of ¢ hanges i in 
market prices and other factors requiring consideration. 

The results were, indeed, pleasing. As a direct result of the set- 
aside, the participation of small business in the jet procurement was 
increased by approximately 14 percerit over coat business participa- 
tion in the comparable procurement for the prior 6 months. This 
14-percent increase represents approximately $16.5 million awarded 
to small business. I would like to invite particular attention to the 
fact that the total awards to small business in this procurement rep- 
resents 70 percent of the total quantity offered by small business. 

Since the initial invitation utilizing the set-asides, we have steadily 
pushed the set-aside program forward, whenever appropriate set- 
asides for small business are provided. As a result of this policy in 
the 9 months since June of 1956, 10 procurements have prov ided for 
set-asides aggregating approximately $35 million. The program has 
been successful and generally speaking has been enthusiastically re- 
ceived by small business. 

It is felt that the set-aside program, as administered to date, has 
been of benefit to small-business concerns in the petroleum industry and 
it is our intention to vigorously push this program. 

Mr. Chairman, in view of the very detailed questions that have been 
asked this morning and yesterday at the hearing, with your permission, 
in view of my brief tenure as director of the agency and to make it 
easier for your committee to obtain the information you are seeking, I 
would like to turn over any questions you may have to Captain 
LaFarge, my deputy, and other members of the staff who have been 
directly concerned with the details of the program. 
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Assisting Captain LaFarge will be Comdr. H. H. Blackman, director 
of the purchase division, Mr. F. V. Thompson, who is the chief buyer 
of aviation fuels, and Mr. R. E. Schattman, who is our assistant 
counsel. 

I would like to state that Commander Blackman, who is director of 
the purchase division, has had 7 years recently in procurement. Mr. 
Thompson, the chief buyer of aviation fuel and with this particular 
item we are speaking of, has 16 years of experience in the Government, 
and Mr. Schattman, my assistant counsel, has 4 years’ experience as 
legal adviser in this price business. In my short time, I believe that 
I am very fortunate to take over this agency with such outstanding 
people. I believe we have some very fine civilians and officers in this 
agency and they have the utmost confidence of my customers, the 
Army, Navy, and Air Force, and I believe they have the respect of in- 
dustry, from all the comments we had yesterday. I have confidence 
they are going to answer your questions. 

Senator Smarners. Thank you very much. 

Let me ask you this one question: If any of the members of the 
committee have questions on your own statement, do you wish that 
they be directed to your staff or do you want to answer the questions 
as to your own statement ? 

Rear Admiral Larrv. If they are details to this, I will ask the proper 
person. 

Senator Smaruers. All right. Then we will start with you, 
and, when you want to turn it over to someone else, feel free to do so. 

Senator Thye, do you care to start ? 

Senator Tuyr. Not necessarily, Mr. Chairman. I really haven’t 
any questions to ask. 

Senator SmaTuers. Then, let me just ask some generalized questions, 

Senator Tuyr. Yes; you proceed. 

Senator Smaruers. | notice in this statement you say the program 
has been successful and, generally speaking, it has been enthusiastical- 
ly received by small business. Of course, ‘you refer there to the set- 
aside program ? 

Rear Admiral Larru. Yes, sir; which has given them additional 
business. Correct. 

Senator Smaruers. You do not refer to the formula of granting 
these contracts under the method of weighted averages ? 

Rear Admiral Larrv. Only that with our contacts with a great num- 
ber of smal] industries we have not had very many com laints, so we 
assume that they are satisfied. I don’t know about enthusiastic. 

Senator Smaruers. Do you actually know of any small business or 
small refinery who bids on these jet-fuel contracts who has told you 
that they approve of the weighted-average formula of awarding the 
bids ? 

Rear Admiral Larrv. I would like to refer to Mr. Thompson, who 
has direct contact with it. 

Senator Smaruers. All right, Mr. Thompson. 

Mr. THompson. I have not discussed this matter except in negotia- 
tions with industry. I do not make the policy, either, in my own 
agency. ‘The policy is handed down to me and that is what we will 
use and that is the way I implement the procurement. 
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Senator Smarners. Mr. Thompson, my question was this: It says 
here that the program has been successful and generally speaking it 
has been enthusiastically received. Now that, of course, had to do 
with the set-asides, which we concur in. The point that we are di- 
rectly concerned with at this hearing this morning is the method of 
determining who should get the awards or who should get the con- 
tracts as a result of the weighted-average formula. Now, do you 
know of any of these small refineries who have come to you and said 
that they approved of this weighted-average formula? 

Mr. THompson. I have had no serious complaints on the use of the 
weighted-average price. I believe, as a matter of fact, the 4 million 
barrels set aside in the original contract solicitation described in the 
method we used is evidence that industry was helped. 

Rear Admiral Larrv. I would like to have Commander Blackman 
assist him. 

Senator Smatuers. Any time any of you gentlemen want to speak 
up, feel free to do so. We are trying to solve a problem, not create 
a problem; so, when you have something you want to offer, feel free 
to do so. 

Let me say this to you, Mr. Thompson: You have heard these wit- 
nesses who testified here for the last couple of days. Do you mean to 
say they have not heretofore made any complaint to the Navy Depart- 
ment or to you as an individual about this method of using the 
weighted-average formula? 

Mr. THomrson. In my negotiations, I have pointed out to these 
people, as well as others in the industry, that the weighted-average 
price is not too far away from the cutoff price. In fact, it is almost 
on a hairline with it because of the various computer situations that 
come up in the petroleum products which the Navy includes—— 

Senator Smatuers. I want you to answer my question, Mr. T homp- 
son, if you don’t mind. My question is, Have they made a complaint 
to you about it? You are telling me what you told them. I am 
asking you the question and if you don’t mind, sir, I would like an 
answer. You mean to say you have had no complaints about the 
weighted-average formula? 

Mr. THompson. In the course of negotiations under the set-aside 
program, I have had people indicate that they would like higher 
prices. 

Senator SmatrHers. Have you had any complaints about the 
weighted-average formula being unfair? Have you ever heard that 
assertion made? 

Mr. THompson. I have heard it. 

Senator Smatuers. You have heard it? 

Mr. THompson. Yes. 

Senator Smatuers. And from whom did you hear it? 

Mr. Tuompson. I have heard it here in the hearing. 

Senator SmaTHers. You had never heard it prior to this hearing ? 

Mr. THompson. Yes, sir. 

Senator Smatuers. Then from whom did you hear it? 

Mr. Tuompson. Well, various people. I would not be ina position to 
identify them. 

Senator Smaruers. But you have heard it from various people? 

Mr. THompson. Yes, sir. 
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Senator SmarHers. Were those various people connected with the 
business of selling jet fuel ? 

Mr. THompson. Yes, sir. 

Mr. Smaruers. So, then, in fact you have heard this matter com- 
plained about by the men who are selling the jet fuel ? 

Mr. THompson. Yes, sir. 

Senator SMATHERS. That has been a long way around, but we got 
it. And each time they complained to you about it, you have, in turn, 
responded that you thought actually the weighted-average formula 
did not end up bringing “about a great difference between the price 
which they would get under that formula as compared with any other 
formula ? 

Mr. THompson. Yes, sir. 

Senator Smaruers. Now, Admiral, to get back to you for just this 
one question here: On the bottom of page 2 of your statement, you 
say: 

I would like to invite particular attention to the fact that the total awards 
to small business in this procurement represents 70 percent of the total quantity 
offered by small business. 

What happened to the other 30 percent ? 

Rear Admiral Larru. They probably were not in that 120 percent 
of the award or the price; therefore, they were no considered. 

I will have to ask Mr. Thompson, who worked out the details, to 
amplify that statement. 

Mr. THompson. In that connection, there are certain areas in which 
small business is exclusive. In other w ords, on substantial require- 
ments, we have small business bidding against small business only. 
It is obvious that the low bidder would be small business and that 
others competing in that area would be outside of the contract possi- 
bilities. 

Senator Tuyr. Mr. Chairman, Mr. Thompson speaks of the “areas.” 
Now, are you speaking of the area by the bid or geographical area? 

Mr. THompson. Geogr aphical are 

Senator Tuyr. Where would ani areas be ? 

Mr. THompson. That is, the areas would be determined after this 
bid is open and we could determine where a set-aside could be applied. 
Those areas would be, in some cases, very limited. There may be 
several areas in the midcontinent. There are at least two areas on 
the west coast where it could be applied. 

Senator Tuyr. You have had some complaints right from the mid- 
central part of the United States—at least I have—but I am sure 
that you must have had a little echo, at least, of what I was getting. 

Mr. Tuomrson. I have had some discussions with suppliers in the 
midcontinent, the west coast. I have discussed it with everybody. 

Senator Ture. In other words, Mr. Thompson, there can’t be any 

uestion but what you have heard complaints and you realize the 

distressing situation that existed, and surely you must have had some 
aaa of how we could proceed to correct it and improve the award 
system. That is what we are trying to do in this hearing, to see if 
we can’t improve and make certain that the hardships that do exist 
could be corrected. 

_L am sorry, Mr. Chairman, I sort of intruded here on your ques- 
tioning. 
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Senator Smatuers. That isallright. It is very informal. 

Admiral Lattu, did you wish to say something ¢ 

Rear Admiral Larrvu. We had anticipated a great number of ques- 
tions, after listening to the program yesterday, and I would like 
very much to have ‘Captain zFarge make a statement here which 
I think will lead into a lot of questions and, perhaps, answer a great 
number of those questions we had yesterday. 

Senator SmarHers. Fine, Captain; go right ahead. 

Captain LaFarer. I am Capt. C. A. LaFarge, United States Navy, 
Deputy Executive Director of the Military Petroleum Supply 
Agency 

‘Senator SaavHers. May I ask one question before we get any fur- 
ther along the way? Back to the admiral. Let me ask you this ques- 
tion: You stated you were sort of new on this job. How long have 
you been on this particular assignment ? 

Rear Admiral Larrv. I took over about the middle of November, 
sir. 

Senator Smaruers. Has this problem come to your attention, sir, 
prior to the time of this hearing? 

Rear Admiral Larrv. Oh, yes. I received a letter from Mr. Ellis a 
couple of weeks ago. That is the only official letter I can recall at the 
moment that I have received. 

Senator Smaruers. Had you a conversation with your staff—Mr. 
Thompson and the captain—about this particular weighted average ? 

Rear Admiral Larrv. Yes, sir; lots of conferences. We have been 
working day and night on it. 

Senator Smarnuers. Are you taking the position here that the 
weighted-average formula is the correct formula and one that you 
people are going to recommend be continued ¢ 

Rear Admiral Larrv. No, sir. We take the position that up to our 
experience today it has been fair, unless someone directs us otherwise. 

Senator Smaruers. Do you take the position that you are required 
to follow this Defense Department Order No. 4100.9, or do you take 
the position that ultimately it is within your author ity to change the 
weighted-average formula, if in your judgment it is the wisest and 
fairest thing to ‘do! 

Rear Admiral Larrv. The policy is set in procurement from the 
Department of Defense, through the three Departments, and then they 
discuss all these at the Armed Services Procurement Regulation Com- 
mittee—ASPR Committee—and we follow their policy. 

Senator Smaruers. In other words, what we are trying to drive at 
is to get to the people who might be able to change this ‘policy y. We 
know we are ringing the bell, but we just want to ) be sure it is at the 
right address. Do you have it within your authority to change this 
w eighted- formula theory of granting these contracts for jet fuel? Is 
it your opinion that you have? ? 

Rear Admiral Larrv. It is my opinion that I should stay with the 
policy set by higher level. 

Senator Smaruers. What is that higher level ? 

Rear Admiral Latrv. In the Navy, of course, it is through the Office 
of Naval Material and through the Secretary of the Navy to the three 
Departments, through DOD. In other words, they issue directly to 
the Department of Defense and we implement and we have the Depart- 
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ment of Defense policy which I refer to today, which has been 
published. 

Senator Smaruers. You as an individual, do you sit on this so-called 
committee of the Defense Department that determines this thing ? 

Rear Admiral Larru. Not as an individual, but I have representa- 
tives who sit in the Navy Council that discuss it and we have other 
people here who sit in that committee with the three Departments 
that are represented here today. 

Senator Smatuers. And do you mind telling me how many people 
comprise that particular committee ? 

Rear Admiral Larrvu. I would have to ask someone else. 

Commander Matioy. Mr. Chairman, I am Comdr. John M. Malloy, 
special assistant to the Director of Procurement Division in the Office 
of Naval Material. The committee being referred to, I believe, is 
the Armed Services Procurement Regulations Committee, of which 
I am one of the Navy members. We have two Navy members, a pro- 
curement policy member and a legal member. Each Department has 
similar representation. The Department of Defense has two repre- 
sentatives on that committee and the committee is under the chairman- 
ship of the Department of Defense. 

Senator Smaruers. The chairmanship is in the Department of De- 
fense. Now the Department of Defense is a vast organization, almost 
acity. Whointhe Deneatnan of Defense is the chairman ? 

Commander Matioy. The chairman is Col. Albert Fregosi, who is 
sitting on my right. 

Senator SmatrueErs. So, then, if I understand it correctly, just fol- 
lowing the chain of command and the chain of your reasoning, be- 
fore it would be possible for you—and, if I am incorrect, I wish you 
would correct me, because we are just feeling our way along here— 
before it would be possible for you, Admiral, who really are in charge 
of the actual procurement, to go out and procure jet fuel without the 
use of the weighted average with the small-business man, you would 
first have to get permission from the colonel over there to change that 
formula; is that correct ? 

Colonel Freeosr. No, sir. 

Senator Smaruers. All right; let’s see if we can run this thing 
down. 

Colonel Frecost. We recommend policy to the three Material Secre- 
taries, Army, Navy, and Air Force, and to the Assistant Secretary of 
Defense for Supply and Logistics. Major policy must be approved 
by them and then we implement it by having it printed. Minor policy 
we have authority to decide for ourselves, but it is not the chairman 
who makes the decision, by along shot. It is the considered judgment 
of the group as a whole. 

In the event that one member disagrees with the others, the matter 
then must go to the Material Secretaries and the Assistant Secretary 
of Defense for resolution. 

Senator Smaruers. Now, would you consider this matter of the 
formula of weighted averages as being of sufficient importance to be 
determined by your particular committee, of which you are chairman ? 

Colonel Freeost. No, sir. This matter is major policy, which will 
be, if there is any change made, cleared by the Material Secretaries 
and probably with the other agencies such as the Small Business 
Agency, the General Accounting Office, the General Services Adminis- 
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tration, and many others. This is the too big for one Department to 
try and do by itself. 

Senator Smatuers. It is getting pretty big, I can certainly see that. 
So, then, you are say ing that there is an authority above your particular 
group which will finally have to decide this matter ¢ 

Colonel Frereost. Yes, sir. 

Senator Smaruers. And that particular group is Secretary Me- 
Guire, we will say, who has been here—of course, he is from the De- 
fense De artment, gener ally—but then there will be a gentleman 
from the Navy and one from the Air Force and presum: bly one from 
the Army. 

Colonel Freeost. Yes, sir. 

Senator Kucuen. May I ask a question ? 

Senator Smatuers. Go right ahead. 

Senator Kucuex. Did your committee study the letter of the Comp- 
troller General on this problem ? 

Colonel Freeost. Yes, sir. 

Senator Kucnuex. Did your committee make recommendations ? 

Colonel Freeostr. It didn’t, sir. 

Senator Kucuer. Does your committee agree with the Comptroller 
General ? 

Colonel Freeost. I don’t want to be evasive in my answer, but I think 
the answer is this: We were agreed that something must be done. As 
to what should be done and still insure that we help small business as 
much as we have in the past, and a little more besides, is the problem 
that is bothering us. It would be very easy to change the weighted- 
average procedure. We could do that overnight, but will the resultant 
change hurt small business. That is what causes considerable concern. 

Senator Kucnet. Can you indicate to the committee when you would 
make recommendations relative to changes in the fuel procurement ? 

Colonel Frecost. We are currently considering about 10 different 
proposals—possibly more. As eé ach person examines his conscience 
and the facts which contribute to his thinking and finds something 
wrong about one of the proposals, he goes back and conscientiously 
tries to come up with another proposal which will accomplish Con- 
gress’ objective without thwarting Congress by resulting in less pro- 
curement to small business instead of more. 

We are about to cut it off. We think we have all the proposals now 
and we are going to analyze them in the light of field =e rience and 
come up with arecommendation. Just when that will be, I don’t know. 
It depends on how much a person wants to express his feelings on a 
given plan of action. 

Senator Kucuet. It just does seem to me that when the Comp- 
troller General raises some questions in August that a little more time, 
to a layman who knows nothing about the problem, has been taken 
than ought to have been, because here we are in March of 1957. I 
know nothing about the administrative problems or responsibilities, 
but sitting here as a layman and listening to the complaints which, 
to my mind, have a ring of truth in them—I think that where mis- 
takes have been made in the testimony of witnesses, they will be 
pointed out—but, nevertheless, basically we do have the Comptroller 
General rendering an opinion seriously questioning a procedure and 
yet nothing has been done with respect to it. 
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We have legislation designed to assist small business, we have the 
Small Business Administration, equally responsible for decisions and 
rulings with respect to the assistance of small business, coming i 
and testifying they agree with the Comptroller General, And, 1 
does seem to me, most respectfully, Mr. Chairman, that the delay — as 
been a little overlong from last August. 

Senator Smaruers. I think you won’t find anyone on this commit- 
tee who disagrees with you on that score. 

Colonel, did you want to say something? 

Colonel Freeost. Yes, sir. I would like to call attention to the 
fact that, in originally establishing the weighted-average procedure, 
there was a considerable amount of discussion. The procedure was 
cleared with all of the Government agencies, including the General 
Accounting Office and Small Business Administration. At the time 
it, was considered the best policy, the best overall policy. Not just 
cheapness of price or getting small business more business, but. in 
considering all aspects, our Committee feels it better to be a little 

careful before we change what some of these other men have gone 
over thoroughly and approved. So our recommendation to change 
the original “decision must not just be to suggest an alternative plan 
which might be better; we must be very sure that we do not harm 
small business in the course of changing the present system. 

We have not seen that the present system has been causing a great 
deal of harm. The evidence brought out up to this point indicates 
that small business might have gotten more money if we changed the 
procedure, not that it would have gotten more business. As a “matter 
of fact, we gravely feel that it might be that you would have less 
business going to small business if we went to the high cutoff point. 

Now that is a matter of speculation and I don’t believe anyone is 
prepared to say that will happen, but it is incumbent upon us then 
to be sure that we all feel that it will not happen before we recom- 
mend it. 

Senator Kucnet. The only thing, again, that occurs to me, sitting 
here and listening to this testimony, is ‘that it isn’t speculation appar- 
ently; it is a provable fact that small oil companies in California 
didn't disappear, but they were at least cut in half. Now that is— 

- at least should be—of great concern to this committee. 

\ Cabneel Frecost. It very definitely is, sir. 

Senator Kucner. And it seems to me it should be of concern to the 
Defense Department. Everyone in this room, on this committee, has 
the greatest respect for everyone connected with the Department of 
Defense and wants to see them continue in their endeavors, but there 
is a responsibility placed on the Department of Defense and the Small 
Business Administration by this Congress with respect to procure- 
ment. 

Colonel Freeost. That is right, sir; and that is what we are trying 
to do—carry out the Congress’ desires in this matter; and I think we 
are fully aware of what ‘the C ongress wants us to do. But matters 
of this sort must be examined: Would Wilshire have bid nine- plus 
cents on the unreserved procurement if they knew that on the set- 
aside portion we would commence negotiations at the highest price of 
the unreserved portion ? 
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The question is, I think, Wilshire might have been inclined—and 
I am using them merely as an example—to bid, but not bid as low 
as they really did. They would bid, it would seem to me, low enough 
to get within the 120 percent. 

Well, that would be too bad, except what might then have happened 
is that they wouldn’t have gotten a portion of the unreserved quantity. 
If that ever happens, we will be reducing the amount of procurement 
going to small business. We cannot afford to let that happen. 

Senator Smaruers. May I ask this, Colonel? You demonstrate a 
very plausible concern about small business which I think corresponds 
with the attitude of most of the members of the committee. 

Let me put it this way: It is my attitude that the Defense Depart- 
ment in recent years has really done a very commendable job in trying 
to see that small business gets its fair share of the contracts. With 
that out of the way, however, in some places they have not done as 
well as in others. Those are the areas we are greatly concerned 
about. Now, when you get your Committee together to make your 
recommendations, is there a representative from the Small Business 
Administration there ? 

Colonel Frecost. No, sir. We do not feel it appropriate to bring 
in other than the Department of Defense until we have, at least, made 
up our minds as to what we would like to recommend. After that, 
we would bring in members of the Small Business Administration. 
If there was some question as to legality, the General Accounting Office 
would be asked for an opinion as well. 

Senator Smaruers. At the time you have this conference, have 
you pretty well gone through the complaints which have been made by 
the small-business men? We will limit it to the small oil refiner rep- 
resentatives whom you heard here yesterday and today testifying to 
what they felt was a legitimate complaint. Are those fairly well pre- 
sented to this Committee of which you are the Chairman? 

Colonel Frecost. We don’t get complaints referred to us directly 
because we have to concern ourselves with all of the procurement 
regulations. 

Senator Smaruers. Right on that point; that is where I don’t under- 
stand how you can see both sides of this picture, when, as Mr. Thomp- 
son has already said, they don’t hear the complaints and they don’t 
know what it is these people are complaining about. Then, how is it 
they can logically recommend or remedy the complaint? 

Colonel Freeost. I think I can answer that in part. It would be 


impossible for us to hear of all of the complaints and of all of the 


changes in procurement policy that contractors might desire. We 


have a system of decentralized operations. The ASPR Committee 


must recognize, and did recognize the weighted-average procedure to 
be a problem and then referred the problem to a subcommittee. The 
subcommittee was made up of the small-business specialists of each of 
the three military departments. They, I am sure, were guided by the 
small-business specialists i in their respective departments and reached 


down right into the various contracting offices to ascertain what the 


small-business specialist at that level was finding in the way of com- 
plaints by industry. In that way we get a cross section, not of just 
3 or 6 individuals, but, rather, the entire field of contracting- officer- 
level opinion. That, then, is fed up to the ASPR Committee and 
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along with it comes the nonconcurrences or opposing views of anyone 
in the whole chain. 

The ASPR Committee then tries to reconcile those views, accommo- 
date them, and, if the Committee is unable to reconcile them, they are 
then referred to higher authority for final resolution. 

I think our system, sir, does get the complaints just as this congres- 
sional committee gets the complaints. We get them through our small- 
business specialists. 

Senator Smaruers. I take it from what you say that you gentlemen 
who sit on this Committee have not had as direct indications of the 
complaints up to this time as you have heard today and yesterday on 
this matter of the weighted averages. 

Colonel Freeost. That is very true, sir. 

Senator Smaruers. In other words, it is pretty well strained and 
thinned out by the time it gets to you people ? 

Colonel Frecost. That is right, sir. 

Senator Smatuers. Now let me just proceed with two more ques- 
tions to you. In the light of what has gone on here with respect to 
the testimony by the complainants, you say that your Committee is 
about ready now to have a meeting and make some recommendations 
to higher authority ? 

Colonel Frecosr. We have a meeting scheduled for tomorrow, which, 
as a matter of fact, will probably be called off because of further hear- 
ings of this Senate committee. 

I didn’t mean that as a criticism. My point is that the first oppor- 
tunity we can have a meeting, the subject will be discussed and it has 
been discussed at the last four meetings we have held. This has been 
the most serious problem we have had with us since we obtained a re- 
port from the subcommittee. We had to allow the subcommittee a 
certain amount of time to explore experiences in the field. 

Senator Smaruers. That was your subcommittee ? 

Colonel Freeost. That is right, sir. 

Senator Smatruers. Not the subcommittee of the Senate? 

Colonel Frecost. No, sir. When the report came in, then, and only 
then, could the ASPR Committee sit down, decide, and make a recom- 
mendation. Since the report came in, we have met on the average of 
once a week, and in one week, three different days, spending the en- 
tire time on this particular problem. 

Senator Tuyr. Mr. Chairman, may I ask the colonel how many 
weeks elapsed? You say you met once a week. 

Colonel Frecost. Since the report of the subcommittee. 

Senator Tuyr. How long has that report been before you? 

Colonel Freeosr. Less than a month, which means in the last four 
weeks we have been hitting this problem at least once a week and 
usually more than that. 

Senator Ture. But prior to the subcommittee assignment and 
prior to their report to you, about six months’ time elapsed, did it not? 

Coloned Freeost. Yes, sir. During that period the ASPR Com- 
mittee, as such, wasn’t doing anything on the problem but our sub- 
committee was working on that at a rate of probably one or two meet- 
ings a week, 

Senator Tuyr. As I examine my files, my questions go back into 
1954 on the question and at that time I was the chairman of this 
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committee, that is, the Select Committee on Small Business, and, as 
I look at m files, I have letters here that go back to 1954 and 1955 
and 1956. For that reason, there are times when I wonder if we 
wouldn’t expedite your decision on the question once a committee has 
made a report to you because we have to simplify this. If I were a 
small-business man and were finding it as difficult sometimes as we 
of the committee find it to get specifically to the root of the question, 
they must go away from W ashington i in a most confused state of mind. 
I go away ; from this committee hearing sometimes with a confused 
state of mind and I am not tr ying to seek | my bread and butter through 
the decision of a committee relative to a contract or the price of the 
product under the contract. 

I am only trying to seek information on it. Businessmen come and 
are trying to get answers to specific questions relative to an award. 
If they are having the trouble I am having at times, I don’t know 
where they expect to turn to try to find any specific information. We 
have asked these questions over and over again for a couple of years 
or more—three years—and you have had a subcommittee report and 
you have been meeting on it for about a month. Can’t you just settle 
down and say this is it instead of going back into another conference ? 

Colonel Frecost. I wouldn’t like personally to gamble on the result 
being right in that case. I think the matter is entirely too important 
to rush into a decision, notwithstanding the urgency that a decision 
is required. 

Senator Tuyr. You mean it is so difficult that you just can’t make 
a decision on it ? 

Colonel Freeost. It is very complex; it is not difficult. It is very 
complex and requires that we have all the facts before we recommend 
the use of a procedure which might be disastrous. 

Senator Tyr. Well, now, in the last meeting that you had on it, 
what was the specific complex problem on which you were still seeking 
information ? 

Colonel Freeost. A new proposal which I advanced to the ASPR 
Committee and which sought to eliminate one of the things that is 
bad about our present procedure. 

Senator Tuyr. And what was that one thing that was bad? 

Colonel Freeost. On the second procurement everybody knows what 
the price was on the first procurement. 

Senator Tuyr. Then the second procurement—Well, what is the 
problem in the second that you couldn’t make a final decision on? 

Colonel Frecost. During the course of the second procurement; 
that is, the procurement for the reserved portion, all of the bidders, 
the small-business firms, know what the prices were in the first pro- 
curement. Now this has an effect on their bids for the second pro- 
curement. This is why Senator Saltonstall saw fit to bring up the 
shoe case. 

What happens in the attempt to get awards? The small-business 
men begin to indulge in what might be called desperation competi- 
tion. It isn’t fair. This results in small business itself setting too 
low a price, not us. If there is something we could do to change that 
so that small business wasn’t forced to compete with itself by mak- 
ing desperation bids, we will have improved the procedure. 

nae to do that? I made a proposal. It apparently was not too 
good. 
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Senator Ture. Tell us what your proposal was. Let us sort of 
digest it a little with you. 

Colonel FReeost. Ter sir, I will. I suggested that. we reverse the 
order of procurement. In other words, conduct the ‘set-aside pro- 
curement before the unreserved procurement. 

Senator Turse. Now, were you then confronted with the different 
prices such as the weighted or cutoff price in trying to arrive at that 
determination ? 


Colonel Frecost. No, sir. If you reverse the procurements, the 
bulk procurement, that is the unreserved procurement, hasn’t even 
been held yet and now what you have is a free competition among 
just cenath ean firms on the reserve portion. It has certain merits, 
but after carefully exploring it with the ASPR Committee members, 
many of whom have far superior procurement background than I 
have, some faults were pointed out, and I think we have, as a result, 
practically abandoned that scheme. It certainly was worth consider- 
ing, but it did result in delaying the decision by one more week. 

Senator Tuyr. What was the decision at the end of the week? 

Colonel Frecost. At the end of that meeting the decision was that 
that wasn’t a very good solution. 

Senator Ture. I am afraid I am not going to be able to help you 
digest that phase of it. I realize that you have a problem. MMhere 
is no question if 4 or 5 small firms are bidding and they are then 
bidding at a lower figure than the weighted average would give them. 
I see your problem, but, apelin think you will have to arrive 
at a decision, because this indecision will destroy not only us here 
with our correspondence, but it will destroy the confidence in you, in 
your ability to make a decision, you see. 

Colonel Frecost. I might say Mr. McGuire was trying to point out 
that we will give it expedited consideration, and I don’t think it will 
be too long. I hate to set a date, but I think it will be only a matter 
of weeks Celene we come up with a recommendation which higher 
authority can act upon. 

Senator Smartuers. How long, then, do you think it will take higher 
authority to pass upon it? Do you have any idea? 

Colonel Frecost. No, sir. 

Senator Smatuers. Colonel Fregosi, I believe you have a written 
statement you would like to make a part of the record. It will be 
incorporated at this point. Thank you very much. 

(The document referred to follows :) 


STATEMENT OF Cot. ALBERT FREGOSI, ASSISTANT STAFF DIRECTOR, PURCHASING 


AND CONTRACTING PoLictes DIVISION, OFFICE OF THE ASSISTANT SECRETARY OF 
DEFENSE (SUPPLY AND LOGISTICS) 


I understand the purpose of this hearing is to discuss Department of Defense 
policies and procedures for effectuating procurements in connection with set- 
asides for small business. Specifically, I believe a part of the procedure which 
you are most interested in is that which deals with the use of “weighted average” 
in making awards under the set-aside portion when there have been multiple 
awards at different prices under the non-set-aside portion of the procurement. 

Before discussing the present policies and procedures for awarding set-aside 
procurements to small business, I would like to relate some of the background 
in the development of these procedures. Defense Manpower Policy No. 4 was 
issued by the Office of Defense Mobilization in March 1952. The policy stated 
that Government agencies should endeavor to negotiate procurements with firms 
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in labor-surplus areas. This policy was implemented on March 20, 1952. In 
the implementation, provisions were made to permit the use of set-asides for 
placement in labor-surplus areas in conjunction with formal advertising. In 
awarding the set-aside portion of a procurement, the procedures stated that con- 
tracting agencies “shall,” upon receipt of formal bids, undertake to negotiate the 
quantity held back with firms for production in labor-surplus areas at prices 
equivalent to the lowest qualified bid received under the invitation for bids. 

During the same period, negotiations were going on with the Small Defense 
Plants Administration for the development of procedures designed to place a 
fair proportion of defense procurement with small-business concerns. Proce- 
dures were issued on March 27, 1952, in which the method for awarding set- 
asides for small business followed that established for awarding set-asides in 
labor-surplus areas. 

The procedures for awarding set-asides worked well so long as a single award 
was made under the non-set-aside portion or in cases of multiple awards made 
at the same prices. However, in cases of multiple awards at different unit 
prices it was found that using the lowest award on the non-set-aside portion as 
the price to be paid on the set-aside portion was not accomplishing the purposes 
of placing contracts with small-business concerns or in labor-surplus areas. 

In an effort to improve the procedures, a study was made with respect to set- 
asides in multiple award situations. The solutions proposed ranged all the way 
from retaining the low award concept to the high award concept. The best 
solution at the time was considered to be the “weighted average” concept which 

yas adopted the latter part of 1952. 

The “weighted average” method is used in our present procedures for awarding 
set-asides in multiple award situations. DOD Directive 4100.9 dated November 
14, 1955, paragraph IV E provides: 

“When the procurement of the unreserved quantities has resulted in multiple 
awards at different unit prices, awards for quantities set aside shall be at a price 
determined by the contracting officer to be fair and reasonable, but in no event 
higher than the highest price awarded in connection with the unreserved quan- 
tities. In the absence of changes in market prices and other factors requiring 
consideration, the contracting officer shall consider the weighted average unit 
price of all awards made in connection with the unreserved quantities as being 
a fair and reasonable price. The weighted average unit price shall be ascer- 
tained by adding the total dollar amounts of all awards of the unreserved 
quantities and dividing the grand total by the total number of units included 
in all such awards.” 

It is to be noted that this procedure does not preclude the contracting officer 
from making awards under the set-aside portion at prices equivalent to the 
highest award on the non-set-aside portion. It must be borne in mind that 
whatever method is used to make awards under the unreserved portion an 
advantage of the set-aside procedure is that small business receives a second 
opportunity to receive business even though it was unsuccessful on the unre- 
served portion. Unlike the situations in the case of bids submitted on the 
unreserved portion, small business can elect after all prices are known to take 
advantage of the second opportunity or disregard it. 

The Department of Defense is currently reexamining the procurement policies 
which relate to small business. As a part of this reexamination the use of 
the “weighted average” principle is being studied. A number of proposals have 
been made and all are being given careful consideration. It is hoped that in a 
short time we will be able to inform the committee of the results of our efforts. 


Senator Smaruers. Let’s get back to the regular order. Captain 
LaFarge, you have a statement which I think you wanted to make. 

Captain LaF areer. Yes, sir. 

Senator Smaruers. Off the record. 

(Discussion off the record.) 

Senator Smarners. Back on the record. You go ahead and read 
your statement, Captain. 

Captain LaFarer. I would like to. It is less an argument than it 
is an endeavor to answer some of the questions which have come up. 

Senator Smaruers. All right, you goright ahead with it. 
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STATEMENT OF CAPT. CHARLES A. LaFARGE, SC, USN, DEPUTY 
EXECUTIVE DIRECTOR, MILITARY PETROLEUM SUPPLY AGENCY 


Captain LaFarcr. I am Capt. C. A. LaFarge, SC, USN, Deputy 
Director of the Military Petroleum Supply Agency. I believe it might 
be helpful to the committee if I presented some background informa- 
tion on how we operate our set-aside program in petroleum procure- 
ment. 

Our jet fuel program, which appears to be that in which you gentle- 
men are most interested, is purchased on a semiannual basis. The 
contract periods are October 1 through March 31 and April 1 through 
September 30. The contracts reflect the estimated jet fuel require- 
ments of the three military departments as consolidated by the Agency. 
These requirements are announced to industry through the medium 
of invitation for bids. Occasionally, in addition to the semiannual 

rocurement, supplemental requirements are similarly announced to 
industry. These supplemental requirements are generated as a result 
of many factors, such as new aircraft becoming available ahead of 
schedule, good flying weather, changes in strategic concepts, and addi- 
tional commercial storage becoming available. 

How are the semiannual set-aside amounts determined? As we 
see it, the purpose of the set-aside is to enable small business to sell 
the maximum quantity of jet fuels to the Government. Therefore, in 
determining the quantity to be set aside, we examined the results 
under the previous semiannual procurement and subtracted the quan- 
tity accepted by Government from small business from the total 
quantity offered to Government by small business under that previous 
semiannual procurement. 'The remainder represented the total addi- 
tional capacity of small business offered but not accepted. This 
remainder constituted the total quantity of the set-aside. To illus- 
trate, for the period April 1, 1956, through September 30, 1956, small 
business offered a total of 10,304,833 barrels, and Government accepted 
6,865,309 barrels. We assumed small business would again be com- 
nn successful in securing approximately 6 million to 7 million 

arrels under the new procurement. Therefore, the total quantity 
which we set aside for the succeeding semiannual procurement was 
4 million barrels. Bearing in mind that we would be unable to ascer- 
tain in advance just which small refiners would be in a position to 
offer jet fuel and to assure small-business participation in the full 
amount of the set-aside program, we devised what we refer to as a 
floating set-aside. 

What is a “floating” set-aside? Why is it necessary? Because it is 
virtually impossible to predetermine the exact location or the quan- 
tity of prospective offerings from small business, it is necessary that 
the maximum degree of flexibility be retained in the assignment of 
set-asides. To accomplish this, we set the total quantity of the set- 
aside on a nationwide basis. After the bids are opened, we are then 
in possession of the exact location and quantity of small-business 
offerings and can specifically designate the set-aside quantities by 
geographic area. At that time, if in a particular geographic area it 
develops that small business failed to offer, no portion of the total 
nationwide set-aside is assigned to that area and hence no portion of 
the set-aside is thereby lost to small business as would have been the 
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case had a fixed and predetermined set-aside been assigned in that 
area. That portion of such prospective set-aside may be assigned to 
some other area where soaliagaenan firms have shown an ability 
to utilize the quantity. 

Under the “floating” set-aside, how is the weighted average com- 
puted? Having thus determined the location of the small-business 
refiners who offered product under the invitation, we then set up the 
geographic areas. 

It must be recognized that multiple awards are not made in all 
geographic areas. Where multiple awards are not made, the set- 
aside is negotiated at the same price as that awarded under the 
unreserved portion. From testimony presented yesterday, it might be 
inferred that the weighted-average price for the set-aside is computed 
on a nationwide basis. Thisisnotso. For each geographic area where 
multiple awards have been made on the unreserved portion, a separate 
weighted-average price is computed. 

How do we compute the weighted-average price? Offers received 
against the unreserved quantities are evaluated on a delivered-at- 
destination basis; that is, to the offerer’s f. 0. b. refinery price, we add 
the freight rates to the various destinations where fuel is required. 
Also, in determining the delivered-at-destination price, adjustments 
are made to reflect prices of all offerers on a common basis, notwith- 
standing that differing methods of delivery may have been proposed 
by the various offerers. Awards of the unreserved quantities are then 
made to those firms whose prices on a destination basis are the lowest. 
The quantity awarded each successful supplier is then multiplied by 
the delivered price for that supplier. The figures so obtained are then 
totaled and the sum is divided by the unreserved quantities so 
awarded. The result is the computed weighted-average delivered 
price for that destination or area. The price offered small-business 
firms under the set-aside is then determined by subtracting the freight 
rate applicable to that supplier for such destination from the weighted- 
average delivered price. 

Is there a substantial price difference between weighted-average 
and cutoff? Information given to the committee yesterday by way of 
illustration, would indicate that the spread between weighted-average 
and cutoff is significantly great and equal to several cents per gallon. 
This is a false impression. For example: Under IFB 57-5 in the 
Los Angeles area the spread between the weighted-average and the 
cutoff price was 0.0062 (sixty-two one-thousandths of a cent). The 
set-aside price was 10.188 cents per gallon and the cutoff was 10.250 
cents per gallon. 

Just how much less money were the Douglas Oil and MacMillan 
Petroleum companies paid as a result of using the “weighted aver- 
age” instead of the “cutoff” concept. The Douglas Oil Co. received 
a contract for $932,202 (a contract which they would not have re- 
ceived without the set-aside procedure). Had the “cutoff” price 
been paid, they would have received $937,875. The MacMillan Pe- 
troleum Co. received a contract for $1,528,200 (a contract they would 
not normally have received without the set-aside procedure). Using 
the “cutoff,” they would have received $1,537,500. In each case the 
difference is less than six-tenths of 1 percent in the gross sales price, 
certainly a figure which is not inequitable to the interest of both small 
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business and the Government when it is considered that, for the Gov- 
ernment, a competitive structure is maintained. 

In order to correct certain inaccuracies in testimony given yester- 
day, I would like to present the following points: 

(1) It could be inferred that under IFB 57-5 all major concerns 
in the west coast area were awarded contracts containing escalation 
provisions, whereas escalation was denied small business under the 
set-asides. The actual facts are that out of 6 bids from majors, only 
1 provided for upward escalation, 4 submitted bids with downward 
escalation only and the sixth bid a firm price 

With respect to the awards under the set-aside portion, the 2 inde- 
pendent refiners who received such awards had submitted firm bids 
initially and in addition when negotiations for the set-aside quantity 
were conducted, escalation was not requested at all by 1, and only 
casually by the other. In other words, escalation was not a major 
factor in these negotiations. 

(2) A witness from the Los Angeles area said that cutoff price was 
.1045 in that area; the correct cutoff price was .1025. 

(3) It was indicated yesterday that jet fuel was imported from 
Aruba at a net savings to the Government of $180 over an offer made 
by Douglas Oil Co. At the time of evaluation, the differential was 
computed as $23,359.50. This differential was determined by com- 
paring the Douglas price with the delivered cost of product from 
Aruba. To the Aruba product cost we added the cost of transportation 
at the tanker rate furnished the agency, a factor to cover losses of 
product due to transportation and handling, and a factor to cover 
throughput, storage and handling costs upon importation of the fuel 
into Los Angeles Harbor. 

(4) Testimony before the committee yesterday indicated that the 
set-aside euantity under IFB 57-5 was not purchased in its entirety, 
in order that it might be diverted as a subsequent supplemental pur- 
chase. Under IFB 57-5, 4 million barrels were set aside for the 
exclusive participation of small business and 4 million barrels were 
awarded under the set-aside to small business. The supplemental 
procurement referred to in testimony yesterday resulted from addi- 
tional requirements presented to the agency by the services. 

Senator Smaruers. Senator Bible, do you have any questions? 

Senator Bratz. I have no questions. 

Senator Smatuers. Mr. Weadock, any questions ? 

Mr. Weapock. I would like to ask Captain LaFarge whether or not 
in that supplemental procurement there was a set- aside. 

Captain LaFarar. May I refer that to Mr. Thompson for the de- 
tails? 

Mr. Weapock. Yes, sir. 

Mr. THompson. Yes, sir; there was. 

Mr. Wravock. What was the percentage that was set aside? Was 
it similar to the previous award ? 

Mr. Tuompson. As a matter of fact, there were two invitations to 
bid, one of which contained a partial set-aside of—if my memory 
serves me correctly—about a half million barrels on the west coast. 
The other was 100 percent set-aside for small business in the mid- 
continent area. 

Mr. Weapock. And these were both taken up by small business? 
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Mr. Tuompson. The set-aside on the west coast was not taken up by 
small business. 

Mr. Weapocx. Because of an objection to the negotiated price ? 

Mr. Tuompson. One offer only was received on the set-aside duri ing 
the negotiations. The contractor stated that he was not interested in 
~ rice offered. 

r. Weapock. He was within the 120 percent on the initial bid? 

Me Tuompson. Yes, sir. 

Mr. Weapvock. And, was it a multiple award on the unreserved por- 
tion on that supplement? 

Mr. Tuompson. Yes, sir. 

Mr. Weapock. And then, when you computed a weighted-average 
price, he turned it down ? 

Mr. Tuompson. Yes. 

Mr. Weavock. He could not supply it to you at that figure? 

Mr. THompson. Yes, sir. 

Mr. Weanock. So, there was a set-aside on that procurement and 
half of the set-aside was not taken up? It was of no help to small 
business, whatsoever ? 

Mr. THomeson. None of the set-aside was taken up. 

Mr. Weapock. On the west coast, you mean ? 

Mr. THompson. Yes. 

Mr. Weapock. But you said that in the midcontinent area there was 
also a set-aside which was accepted by sinall business ¢ 

Mr. TuHomrson. On the midcontinent on the set-aside invitation, 
all of the product requested was awarded to small business. 

Mr. Weavock. Captain LaFarge, I would like to ask a little more 
about these escalation clauses, because of some confusion that may 
have arisen. The one major in the Los Angeles area who did pro- 
vide in his bid for an upward escalation, has he been so escalated since 
the increase in the price of crude last January ? 

Captain LaF arcer. Yes. 

Mr. Weapock. The other four majors who had not requested escala- 
tion are supplying fuel at the firm, fixed price they submitted their 
bid on ¢ 

Captain LaFarce. That is right. 

Mr. Weapock. In your own judgment, do you feel—let’s get away 
from the Los Angeles area, which may be too restricted a sampling. 
Let’s stay in the mid-continent area. Were there bids submitted by 
majors which did incorporate upward escalation / 

Captain LaF aree. I again will have to refer that to Mr. Thompson. 

Mr. THompson. That is correct. 

Mr. Wrapock. Were there more than one? 

Mr. THompson. Yes, sir. 

Mr. Weapock. Then it really is a rather restricted sample. You 
just take that area that only reflects one upward escalation. Let’s 
stay out of Los Angeles or the coast area and say that out of the 
multiple awards in the midcontinent bid, there were four majors 
with escalation. In your own opinion, Captain, do you feel that, when 
you arrive at a weighted average at the time the bid is submitted and 
then later, because of the escalation clauses and the increases in the 
price of crude, you pay more to those people—don’t you feel, in 
restropect, that you should go back and adjust your weighted average, 








GOVERNMENT PROCUREMENT—1957 99 


irrespective of whether there was an escalation clause at the time of 
the negotiation or not ? 

Captain LaFarcr. Mr. Weadock, that is a hard one. You set up 
the situation of four majors. 

Mr. Weapock. Well, it is a hypothetical question, Captain, but you 
selected the Los Angeles area. I would rather find some other area 
where we had more escalation, so let’s take an arbitrary figure. Let’s 
say that four of the six majors who were awarded multiple awards on 
the unreserved portion did provide for upward escalation and were 
later so escalated upwards. 

This is a question which, incidentally, we intend to pose to the 
General Accounting Office. It might be helpful, however, to have the 
a of the Military Petroleum Agency on that factor. 

Captain LaF arer. If I underst: ind what you are really asking me, it 
is if escalation should be evaluated as a part of the weighted average 
in that situation. 

Mr. Weapock. Essentially, yes; that is the problem. We already 
have a disparity, Captain, which has been voiced to us by a number 
of smaller independents between the weighted-average and the price 
that some of the majors receive as the cutoff price. Now we are cer- 
tainly interested in precluding any further disparity due to a later 
renegotiation or rearrangement of the contract, once it has been 
consummated. 

Captain LaFarcr. May I have a minute to think that one over? 

Mr. Weapock. All right, sir. We will go on to something else. 

Admiral Lattu, I would be grateful if we could return to your 
statement for a moment. On page 2 of that statement, you indicate 
that you were very pleased with the results of the initial invitation for 
bid under the set-aside arrangement, your first invitation to bid under 
that setup. Now, you say that the participation of small business was 
increased by approximately 14 percent over small-business participa- 
tion in the comparable previous 6-month period. 

We received testimony yesterday from Mr. Goggin to the effect 
that 7 out of 8 of the refineries on the west coast were excluded from 
participation in that immediately previous procurement by virtue 
of the fact of the introduction of the Aruba oil, the importation of 
Aruba oil. Now, naturally, the participation at the next subsequent 
procurement to the one where 7 out of 8 small refineries were excluded 
would reflect somewhat of an increase. Now, are we talking about 
those two periods of time? 

Admiral Larrv. I will have to refer that to Mr. Thompson. 

Mr. TuHompson. I don’t believe I understand your question. 

Mr. Weapock. Well, unfortunately, we don’t have a record here 
that we can read back to you immediately. 

The admiral has st: ated that after your first set-aside procurement, 
an increase of the participation by small business of approximately 
14 percent was reflected over the immediately previous procurement. 
Now, Mr. Goggin told us yesterday that in that immediately previous 
procurement '8 out of the 9 smali businesses which did endeavor to 
participate in that procurement were shut out, as I recall, because of 
the importations of crude from Venezuela which were run through 
refineries, presumably, in that country. 

Mr. Tuompson. I don’t believe that is correct. 
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Mr. Weavock. You don’t believe we received the correct informa- 
tion from Mr. Goggin? 

Mr. Tompson. I don’t believe that you interpreted this informa- 
tion in a correct manner, if I recollect that particular situation. 

Mr.. Weapock. Well, sir, I am merely trying to determine what 
caused this 14 percent increase. Now the admiral states it was the 
result of the set-aside program which Senator Thye, who was chair- 
man of the full committee at that time, had tried to get into effect 
as early as 1954. If, by inserting the set-aside program, we im- 
mediately reflect a 14 percent increase, then, of course, our conclusion 
is that, perhaps, this is something that should have been done in 
1954, if this 14 percent increase actually resulted. However, since, 
in the previous reporting period that you are referring to, you didn’t 
have any small-business participation because of the importation of 
foreign oils, I believe your example is not founded on very sound 
grounds. 

Mr. THompson. I think that the 14 percent increase was due to the 
fact that the set-aside was initiated on the following procurement: 
the procurement that you mentioned where some product came into 
the west coast from Aruba containing no set-aside for small business. 

Mr. Weapock. It contained no set-aside for small business? 

Mr. Tuompson. That is right. 

Mr. Weapock. Nevertheless, Mr. Goggin’s position was that the 
small, independent refineries were—I believe he used the terminology 
“shut out.” But let’s say they were outbid by the importation of this 
other-than-domestic crude and the price for that crude, we assume, 
was materially less than our own domestic crude. 

Mr. Tompson. Sir, this was finished product. 

Mr. Weapock. It came in as a finished product? It wasn’t even 
run through our domestic refineries ? 

Mr. THomeson. That is correct. 

Mr. Weapvock. I have no further questions. 

Senator SmatHers. All right, Admiral 

Senator Bratz. Captain LaF arge, I believe you had an unanswered 
question. 

Captain LaFarer. I think the point you mentioned could be 
handled. I think it would be evaluated. I would like to check it 
more fully. I think it should be done through the—explained in the 
instructions to bidders, as to the weight which would be placed upon 
escalation. 

Mr. Weavock. In other words, it should be spelled out in the invita- 
tion to bid? 

Captain LaF arer. And in the instructions. 

Mr. Weapock. Now, you had no explanation of escalation in your 
previous bids? 

Captain LaFarcr. Yes, we did. 

Mr. Weapock. You did? 

Captain LaF arog. Yes. 

Mr. Weapock. But the small business did not avail themselves 
of it at the time of negotiations ? 

Captain LaFarer. They failed to request escalation. It was 
granted to those firms who requested it. It was adequately explained 
in the invitation, in the instructions. 
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Mr. Wrapock. That it would be permitted ? 

Captain LaFarcr. That it would be permitted; and all that was 
required was that the bidder ask for escalation. 

Mr. Struts. Did he have to bid lower, then, to receive the award? 

Captain LaFarer. No. 

Mr. Srutrs. So he got something for nothing, really? 

Captain LaF arce. Well, pinning it down a little more 

Mr. Srutts. Captain, if 2 men bid 10 cents even, 1 had escalation 
and the other did not have escalation, would they be considered equal 
for purposes of receiving the award ? 

Captain LaFarer. May I hand that to Commander Blackman? 

Commander Brackman. In answering that, sir, I think that as of 
last summer there was that body of opinion as to whether escalation 
was available. It has been recited to you that some of these escalations 
were downward only; some of the prices were firm and 1 major 
supplier was upward 5 percent. I think that you heard the testi- 
mony yesterday that a small business in the midcontinent area—I 
believe it was—asked for escalation, did receive escalation. I think 
that testimony was presented yesterday, sir. 

Mr. Sruvrs. But, if a man put in that he wanted a chance to get 
upward escalation—escalation does mean upward, as I was thinking 
of it—this would not be held against him? 

Commander BiackMAn. Escalation means upward and downward. 

Mr. Srvtrs. In the statement here we just heard from the captain, 
he talked about 1 who had upward and 4 who had downward; so I 
assume there was a difference between upward and downward. 

Commander Biackman. That is, when we get upward, we also get 
downward. It is a two-way street. 

Mr. Srutrs. If the man says I want upward escalation, is that all 
he can have? I mean, can you also demand knock-down revision if 
he puts in for upward escalation ? 

Commander BiackmMan. His terms are stated in his bid, sir. 

Mr. Struts. Let us assume, Commander, that he can only go up- 
ward. This you do not evaluate in the bid as being against “him? 

Commander Biackman. In my experience, sir, I had never seen a 
bid which was upward only. 

Mr. Weavock. We have that in the Captain’s statement, Com- 
mander. Captain LaFarge has upward escalation limited to 1 of 
the 5 being escalated, and downward, which is an advantage to the 
Government, to 4. 

Rear Admiral Larru. May I just say something. As far as I can 
understand in discussing this problem, we prefer firm bids and we so 
advertise, but anybody who comes in and wants escalation, we accept 
it and, in evaluating the bids, I don’t think anything is held against 
or any change in, let’s say, the weighted average is ever reflected by 
any of these escalations. 

Mr. Srurts. Admiral Lattu, can you tell me why everyone wouldn’t 
try to protect himself against an increase in the price of crude by 
putting upward escalation in his terms, then? It would seem to me 
every businessman who did not so qualify his bid would be insane. 

Rear Admiral Larrv. I agree with you, but let me ask Mr. Thomp- 
son. That is the way I would like it if I were a small-business man. 
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Mr. Tuompson. Sir, escalation is the standard practice of pricing 
in the petroleum industry. It is as much a price as the figure itself 
per gallon is a price. 

As a contracting officer I must determine which bid is preferable 
at the time it is bid—a firm bid, an escalated bid. The No. 1 
choice, of cour se, for the Government is an escalated price with this 
price being maximum; that is, it can go down. The next may or 
may not be a firm price, depending on our estimate of what the 
market will do during the period that deliveries are being made. 

At this particular time, when the evaluation was made on IFB57- 5, 
in my opinion, after seeing the opinions as expressed by the oil com- 
panies in their bids, a firm ‘bid or an escalated bid were about equal. 

Mr. Sruurs. Unfortunately, you didn’t know what the Israeli, 
British and French were about to do; is that right? 

Mr. Tuompson. That is right. 

Mr. Srutts. So maybe, we had better learn from that that a firm 
price gives ev erybody a more nearly even start; is that right—until 
you g get to know not only what the major oil companies are thinking, 
but also wh: at, perhaps, the other Governments are thinking? 

Mr. Trompson. I think that evaluation of escalation has to be 
made at the time and the best judgment of the purchasing agency be 
used in determination of whether a firm or escalated price is the best. 
That changes from time to time. Of course, I might illustrate that. 
On the procurement for jet fuel, we have both escalated and firm 
offers—and again I am speaking’ of the west coast, the majority of 
which are escalated, up and down—different provisions in the escala- 
tion. 

In our judgment in the agency, at this point we feel that an escalated 

rice is about equal to a firm price. Crude may godown. Escalation, 
Fake add, is discussed. We feel that it could go down, it could go 
= or it could stay the same. Consequently, in a negotiation of this 
set-aside, we are not much concerned and it really isno problem. We 
will listen to any request on bidder’s preference on escalation. 

Senator Smaruers. Admiral Lattu, did you want to say something ? 

Rear Admiral Larrv. I would like to have Mr. Collins, who is my 
chief buyer of all products, try to answer this and also clarify that 
question. 

Senator Smaruers. Mr. Collins. 

Mr. Cotirns. I am James H. Collins, the Deputy Director of the 
Purchase Division of the Military Petroleum Supply Agency. 

Now, there have been several questions asked. I think they have 
been hashed over, but I believe I can answer the question if someone 
will ask the question separately. 

Senator Smatruers. The admiral offered you as exhibit A. 

Rear Admiral Latrv. On this escalation, and so forth. 

Senator Smatuers. Apparently, we were satisfied with the answers 
we were getting. 

Mr. Cotuins. If I know what the question is, I will attempt to 
answer It. 

Mr. Weapock. Mr. Collins, the question revolves around this busi- 
ness of escalation clauses, either upward or downward. It is our 
temporary position, or opinion, that a bidder coming in bidding 10 
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cents, let’s say, on a gallon of fuel oil, or whatever it is, that has an 
escalation clause in there, as opposed to a bidder who bids 10 cents with 
no escalation clause, that there is some sort of a fringe benefit that 
may be involved somewhere; that perhaps in the deliberations about 
the acceptance of those awards, some consideration should be given 
to the fact that the Goumaainel may have to pay more money ‘later 
because of the bid of the party with escalation. 

Conversely, Mr. ‘Thompson indicates that escalation is based on the 
price of crude. It would be of interest to the committee if, for in- 
stance, the price of crude were to go down, whether he thinks that 
some of these people who have bid firm are going to come in and offer 
to reimburse the Government the additional profit they have accrued 
from having a reduced price of crude with no escalation requirement 
to bind their contract with the Government. 

That is, essentially, the problem. It goes both ways. 

Mr. Coturns. The invitation for bid gives the bidder the preference 
of bidding firm or escalated. He makes that election. We state in 
that invitation that our choice of escalation is bid price maximum, and 
that means downward only. We will consider escalation either way ; 
that is, both ways up and down. We will consider them firm and we 
also like the downward escalation. 

At the time the bids are opened and the evaluation is made, the 
escalation is as much a part of the price as the price itself. It is the 
responsibility of the contracting officer to determine what effect, what 
benefit or what detriment the escalation provision which is submitted 
by the various bidders will have upon the price. 

Mr. Thompson stated that it is customary to buy jet fuel on crude. 
It is only customary because the suppliers generally prefer that type 
of escalation. It would be immaterial to us whether they take crude, 
whether they take kerosene, whether they take gasoline. The best 
thing to take, in my judgment, from the contractor or bidder’s point of 
view would perhaps be crude or that part of the barrel that goes into 
making the fuel. 

In other words, it could be a certain percentage of gasoline or a 
certain percentage of kerosene. 

Mr. Sruvrs. Mr. Collins, if I may break in here, the problem is 
basically this: If a man bids 10 cents, he says, “I want upward escala- 
tion on the price of crude.” Another man bids 10 cents firm. Man 
No. A has a great business advantage. He is not taking a risk any 
longer as far as his suppliers go. 

Mr. Coutins. Which one is not taking the risk ? 

Mr. Sruurs. No. A, the man who has upward revision. 

Mr. Cotiins. Our escalation provides for upward and downward 
and it is a two-way street. To my knowledge, we have never yet 
given escalation up only. 

Mr. Weapock. You better check that with Captain LaFarge, be- 
cause that is what he just told this committee. 

Mr. Cotiins. Probably a choice of words. 

Senator Smatruers. Well, we would like to have you settle that 
among yourselves. 

Rear Admiral Larru. Yes; I agree. 

Senator SmarHers. Do you have any other questions, Mr. Weadock ? 

Mr. Werapock. That is all. 
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Senator Smaruers. Allright. Itisnow1:15. I presume the Sen- 
ator from Nevada agrees that we now conclude these hearings for this 
morning. 

Senator Bratz. I would be happy to. 

Senator Smatuers. May I just wind up by saying this: We will con- 
clude this particular phase of our questioning. However, the hearings 
will continue at 2: 30 this afternoon. 

Before you leave, let me say this: This subcommittee believes that 
this is a problem which has been presented by these small refineries 
with respect to the matter, principally, of weighted average. Are 
they being treated fairly? Are they getting the justice they should 
get ? 


We as a committee are not here to try to determine—to take away 
from you people what is properly within your jurisdiction and your 
responsibility—the problem of deciding that. We think that you 
gentlemen who deal with the problems every day are in a better posi- 
tion to decide that than are we, but it does appear to us, from what 
the Small Business Administration has said through Mr. Hipkins, 
what the General Accounting Office has said through its letters which 
have been brouglit here and placed in the record, from the testimony 
of Mr. Welch, and from our own conclusions, that possibly the 
weighted-average formula is doing some injustice to these small re- 
fineries. However, it is your problem to decide, rather than ours. 

As a matter of fact, if it were our problem, I think we would decide 
it and could decide it right here today, but we cannot write into the 
law and we should not write into the law how we should determine the 
formula of negctiating these bids. That is getting into too much 
detail. It is not a proper matter for us to put in the law anyway, but 
we do have that feeling about it. 

Now, there may be some other sides of this coin which we have not 
examined as fully as we should, but we do think there is a problem 
here and we do believe that you gentlemen have the responsibility of 
deciding the problem and we urge you to decide it as quickly as it is 
practicable for you to do so. 

I think it has been clearly demonstrated that a lot of time has 
intervened since the problem was first brought up on this weighted- 
average matter until the present moment. It has not been decided for 
various reasons. It is a hard problem, as has been testified to by 
Colone! Fregosi, but I am sure that he would agree, and certainly the 
admiral! would agree and all of us would agree that just because it is 
a hard problem is no reason it should not be decided. So, we urge 
you to decide the problem and we urge you to consider the advice of 
the Small Business Administration. We urge you to consider the 
advice of the Geieral Counsel’s Office of the General Accounting Office 
and we urge you to consider the expressions of Congress. And, I em- 

hasize to you again that we are very anxious, the Senate of the 
United States, and the House, to give small business every advantage 
that it is possible to give them within the realms of what is good 
conscience and fair play. We think they are a vital part of the com- 
munity; we thiuk they must be considered in all your deliberations 
and particularly in your award of contracts. 

Now, that is our feeling about it. We want to reemphasize that 
feeling to you gentlemen. Now, if you will make a decision and do 
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so within a short space of time, irrespective of what that decision 
finally is and, if, in your judgment, you have decided one way which 
possibly is different from what we have talked about here today, and 
you have good reasons therefor, we may ask you once again to supply 
us with those reasons, but we can’t fault you after that, but we can 
fault you as long as you don’t go ahead and decide the problem. So, 
if we get a decision and, in the light of the testimony and expressions 
and the attitudes which you have seen here, a decision based on those 
attitudes and those expressions, we will then think that this hearing 
has been worthwhile and that at least small business has had its day 
incourt. And, that is what we want. 

We thank you gentlemen. We stand in recess until 2: 30. 

(Whereupon, at 1:25 p. m., the committee adjourned, to reconvene 
at 2: 30 p.m. the same day in room 457.) 


AFTERNOON SESSION 


Senator Smaruers. Gentlemen, the committee will come to order. 
The first witness we have scheduled is Mr. Heyer, who is the president 
of the Heyer Products Co., of Belleville, N. J. 

Mr. Heyer, I am sorry we were late but until someone can start 
manufacturing time, we will always have to be a little late. We are 
happy to have you here. Feel free to read your statement or present. 
your statement, in any way you like. 


STATEMENT OF B. F. W. HEYER, PRESIDENT, HEYER PRODUCTS 
C0., INC., BELLEVILLE, N. J.; ACCOMPANIED BY JOHN H. ST. JOHN, 
DIRECTOR OF ENGINEERING; AND CARL L. SHIPLEY, ATTORNEY 


Mr. Heyer. Thank you, Mr. Chairman. Mr. John H. St. John is 
my director of engineering, at my right. Mr. Carl Shipley is my 
attorney, and my name is B. F. W. Heyer. I am president of the 
Heyer Products Co., Inc., a small business in Belleville, N. J. 

Iam going to read a part of this and I have not prepared a statement, 
because I changed it all around, so that is why I don’t have it all 
written up. 

If I may read it, it will probably be easier. 

We are engaged in the manufacture of specialized electrical equip- 
ment. During the past 25 years, my company has made automotive 
test equipment for Ford, Autolite, Standard Oil, Gulf Oil, Exide, 
Willard, Firestone, Goodrich, Socony, General Motors—nearly all 
of the leading names in the automobile service field. My factory 
employs approximately 250 workers and it isa union shop. In recent 
years, when so much of the Nation’s income is taxed away for military 
purposes, I have had to turn more and more to Government contracts 
to keep my plant busy and my workers employed. The Congress 
of the United States has provided in the Armed Services Procurement 
Act of 1947 that small businesses such as mine shall receive “a fair 
proportion of the * * * contracts for supplies and services for the 
Government,” and that all advertisements for bids, “shall permit * * * 
full and free competition.” 

Basically, as I see it, the purpose of the Procurement Act is to 
enable the Government to procure what it needs from qualified sources. 
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Senator Smatuers. You are leaving your statement there and will 
now interpolate ? 

Mr. Heyer. That is because I have had to change it, and I did not 
have a chance to make up a complete new copy. 

Senator Smatuers. Fine. Thank you, sir. Go ahead. 

Mr. Heyer. I have been away, and I just came back last night. 
That is the first chance I had to go over the draft we prepared, and 
I found changes we had to make, so this is something that is not in 
it. 

Senator Smaruers. All right. 

Mr. Heyer. Basically, the purpose of the Procurement Act, as I 
see it, is to enable the Government to procure required materials at 
the lowest possible cost and to give every qualified seller an opportu- 
nity to bid. 

There are two major types of procurement methods: First, the 
negotiated bid, usually a cost-plus procedure. They don’t call it 
a cost-plus procedure, but actually, when you make up the forms on a 
negotiated bid, you take your prime costs, and you add on your over- 
heads, and you add on the profit, and you put plenty on, and you 
generally get renegotiated or redetermined if you make too much extra, 
so you don’t lose on a deal of that kind. 

The contracting officers have considerable latitude in determining 
whether the bid should be negotiated or not. They undoubtedly have 
an inclination toward large companies and existing suppliers—people 
they have done business with before. 

Now, this hurts small business, for the simple reason that with the 
friendships that are made through previous contracts, it makes it 

ossible for a company to be practically invited in to get advance in- 
Decision on a procurement, and have an opportunity to develop or 
qualify his product long before small business ever knows the procure- 
ment is going to be made. 

The second type of procurement, which is the one we have in almost 
all of our business, is obtained by the advertised bid method. It 
should be clear cut and the contract should be awarded to the lowest 
qualified bidder. Too frequently, it is not, because of various strata- 
gems employed by the contracting offices to favor certain suppliers. 

Now, why would a contracting officer favor certain suppliers? 
Well, he likes to work with large business; that is one reason. These 
are facts that I found out from actual experience. He likes to work 
with former satisfactory suppliers. Now, that is not unusual. We 
do that in my business, in my civilian business; and there is a matter 
of friendship. In many cases, large business employs former officers 
or Government officials, and they, of course, have connections that 
small business does not have. It comes under the heading of “friend- 
ship,” and undoubtedly helps in closing many contracts. 

hen there are, of course, 5-percenters. Despite the rules and regula- 
tions, they still exist. 

How does the contracting officer favor certain suppliers on adver- 
tised-bid procurements ? 

This brings us close to what I am down here to testify about. 

Senator Smatuers. Let me ask you a question. I don’t want to 
drag this out. I know you are anxious to leave. You say the con- 
tracting officers like to work with large businesses. Do you have any 
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proof of that, or is that just your conclusion or is that something 
that you can prove. You said they like to work with large businesses. 

Now, it may be. I may agree with you, but what sort of proof do 
we have ? 

Mr. Heyer. In my experience in getting the cooperation from the 
procurement agencies of the Defense Department, the indication is 
that it is very difficult if you are small business to get any attention, 
and it is very easy if you are large business. If you are a small busi- 
ness and you want some explanation, and a change in a specification, 
you generally will just get some very short answer. I am speaking 
now at the procurement. level. If you are a large business, I don’t 
think they even bother to go down to the procurement level. I think 
they have connections dowr n here in Washington that they make, that 
helps them out. 

I have talked to a great many large-business men, many of my 
friends are presidents of large corporations. I am not. going to name 
them, naturally. They have this adv antage. 

Senator Smaruers. Did you have specific instances where, with 
everything else being equal, you were bidding with somebody else and 
they gave it to the other bidder because they were large business as 
distinguished from you, as smal] business ? 

Mr. Hever. I have some situations of that nature, but not with the 
Air Force and the situations of that nature have been aired before this 
committee in previous years and are a matter of record. 

I refer to the so-called famous low-voltage-circuit-tester case, in 
which, actually, illegal activities on the part of the procurement people 
took place and the company that we were bidding against was a large 
company. 

Senator Smatrners. You see, Mr. Heyer, this committee takes the 
position that we are like any judge or jury. You are certainly 
entitled to and we want you to make expressions of your opinion, but 
when you make any expression such as you made here, that they get 
business because (7) they are big, or (b) they have friends, that gets 
pretty serious, and wherever possible, we like to have that doe umented. 
[f you have any proof or documentation we would like to get it, 
because we don’t like to believe that just for no reason at all these 
people who have been letting Government contracts are doing some- 
thing only on the basis of friendship, or just doing it on the basis of 
big business. 

Now, if you are going to make that kind of statement, we would 
like to have it backed up. We think it is only fair to these people 
who are operating in the Government, and who are charged with the 
responsibility of letting these contracts, that you do document it. 

I am not trying to head you off, but I am just trying to keep you 
as fair as you w ould like to be, and you would have them be to you. 

Mr. Heyer. I appreciate that comment. It is like a great many 
things. There are some investigations going on right now in Seattle, 
and in Washington, in which most of us who read the papers have 
probably come to certain conclusions of guilt, but which probably will 
not be provable. That happens all the time. 

Senator Smaruers. Here, in your particular case, that is probably 
true. However, you are speaking from the part of a man who does 
business with the Government. You enter into a contract with the 
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Government. Now, being in that position, when you make the state- 
ment that they like to do business, (a) with big business and (9) they 
do business on the basis of friendship, I am asking you, Is that just 
a conclusion which you draw from what you read in the papers, or is 
that a conclusion that you have arrived at from your own personal 
dealings with the Government? 

Mr. Heyer. Definitely, it is arrived at from my own personal deal- 
ings with the Government. 

enator SmatHers. All right. Let’s follow that point right on 
through then. It is from your own personal dealings with the Gov- 
ernment. What particular dealing was it which made you conclude 
that, everything else being equal with respect to your competitive bid 
with somebody else, they gave it to big business, only because they 
wanted to give it to big business ? 

Mr. Heyer. This case that I have here. 

Senator Saatuers. All right. Let’s get down to this case. 

Mr. Heyer. That is one case. 

Senator Saatuers. All right. 

Mr. Heyer. I did want to mention one thing before I 

Senator Smaruers. You go ahead. If you are coming to that, you 
go ahead. I just wanted to be sure you were going to get to some 
documentation. 

Mr. Heyer. I just wanted to mention the point I was trying to make 
here was that I think there is a good reason why the pure hasing agent 
or the procurement agent should like to do business with people they 
liked to work with before, and I don’t blame them. I would probably 
do the same thing. 

Senator Smatuers. I did not raise that question. 

Mr. Heyer. I don’t think there is anything wrong about it. 

Senator Smaruers. You have three points here. You picked out 
the middle one. I did not raise that point. I agree with you on that 
one; but you had that sandwiched, yousee. Now youare talking about 
the ham first. You mentioned the upper layer and the lower layer. 
The first one was that they liked to do business with big business; and, 
thirdly, you came along to say they liked to do business with their 
friends. Again, which may beall right. So let’s talk about those two 
first. 

Mr. Heyer. With the advertised form of procurement, supposedly. 
everything should be eliminated like that, and everyone should have a 
fairchance. The matter of friendship should not enter into it. 

Senator Smaruers. Right. 

Mr. Heyer. So the question is, How does it? 

Senator Smatuers. Right. 

Mr. Heyer. Years ago, several years ago, we came here and testified 
about a form which called for or-equal specifications. Now the “or 
equal” would be some manufacturer who made something. We would 
be asked to bid no specifications, simply Mr. X’s model so-and-so or 
equal. Now he had every advantage. He knew his cost. He had 
engineering done. He had his design done and it would have taken 
us and the other bidders maybe 30 days to work all that out, and build 
it. When we brought that up before this committee, the committee 
took it up and that has been eliminated by the Defense Department, 1 
think partly as a result of our having the opportunity in front of the 
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committee to point that out. It has meant that many small businesses 
could bid on products, and I think the taxpayers get a benefit since the 
or-equal type of specification has been taken out of the procurement, 
very largely. 

Now the next item that we brought to the attention of this committee 
was the requirement for a bid sample. Now that means that you 
would have to, with the bid, send the actual unit and obviously to 
develop, design, manufacture, and build it in 30 or 60 days, and in 
most items it is impossible to do that. So the case we brought up here, 
which is fairly well known around Washington, and was the one 
about the low-voltage-circuit tester, in which some hundred thousand 
extra dollars went to the seventh high bidder, because all the other 
people’s bids were thrown out on account of the bid-sample require- 
ment. Nobody could make a unit the first time that would pass every 
test. That has also been corrected. And, as a result of the Senate 
Small Business Committee’s activities in getting that corrected 
through the armed services, I know we ourselves, in the last few years, 
as low bidder, have obtained millions of dollars’ worth of business 
that on the old basis we would not have obtained. 

Now the reason I mention this is because there is a third problem, 
and that is the one that we are talking about today. That has to do 
with the products on the qualified products list. 

Now I believe that the top echelons of the Air Force and Army have 
done their best to promulgate regulations that would restrict these 
types of abuses. Only a few weeks ago, we complained to Mr. Max 
Golden, Deputy Assistant Secretary of the Air Force, about an or- 
equal advertised bid of considerable size, pointing out that only the 
manufacturer mentioned could bid on it because only he had a fully 
designed unit and knew his costs. All the rest of us had to start from 
scratch, spend thousands of dollars to design the unit to equal his, 
and do this in 30 days. 

Mr. Golden, after checking into the situation, apparently concurred 
in our feelings about the unfairness in this procurement, because he 
had the bid withdrawn until such time as a proper specification could 
be prepared so that both small, and large business could compete for 
the business. 

I put that in because I think that it is important to recognize when 
corrective action has been taken, because it may help in getting cor- 
rective action taken again in this case. 

In the case of the qualified products list, we have a loophole that 
limits the procurement to only those who are on the qualified products 
list. Senator, do you know—do you understand what the qualified 
products list is? That means that no other bid can be accepted, except 
if you are on the qualified products list. 

As an example of how this works, an advertised bid request was 
initiated by the Air Force last summer for 750 type B9 ground power 
supply units—approximately a $600,000 procurement, with the re- 
quirement that only those on the QPL would have their bid considered. 

There was only one manufacturer on this list. 

So, obviously, competitive bidding could not be had. We com- 
plained to Mr. Golden, after asking but receiving no relief from the 
contracting officer, and Mr. Golden again concurred with us that no 
competition could occur in this case. And he had a solution, which 
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was to negotiate one-third with the manufacturer on the QPL, to 
satisfy the immediate requirements of the Air Force and readvertise 
the balance; take the other two-thirds and put it up for competitive 
bidding. And, i in that competitive bidding, we won the contract. So 
there again, we have a case of a QPL with one person only on it, who 
an practic: ally write his own ticket, and in this case, Mr. Golden 
stepped in and put it on a fair basis to everybody concerned. 

1 do not feel that it should be necessary for prospective bidders to 
have to resort to administrative relief at high levels in these matters. 
Officials at the top echelons have much more important matters to 
attend to than refereeing arguments between the contracting officer 
and the prospective bidder, concerning the fairness of the bid 
proposal. 

Rather than continue depending on obtaining justice at the top 
levels, I am here to put a typical case in the rec ord for the purpose of 
study by this committee, with the hope that permanent corrective 
action can be obtained. This could be in the Procurement Act itself, 
or by revision of the procurement regulations in the armed services, 
as was done in the cases of the or -equal specification or the bid-sample 
requirement. 

I am here today to state that the Air Force recently favored a large 
company in the awarding of a contract for $660,000 worth of power- 
supply units without any competition and without giving me or any 
other small business a fair chance to bid on it. This action not only 
violated the Armed Services Procurement Act, but deprived the tax- 
payers of the United States of the benefits of the low prices that come 
from competition. This was done by use of the strategem called a 
qualified products list, which is a device that severely limits competi- 
tion and, for all practical purposes, excludes small businesses trom 
bidding on military contracts. In my opinion, the whole qualified 
products procedure is unlawful and contrary to the Armed Services 
Procurement Act. 

Senator SmaTHers. Have you ever gotten an opinion from your 
lawyer? You say it is unlawful to have a qualified products list. Is 
it his opinion and your opinion that it is actually unlawful ? 

Mr. Heyer. That is the feeling of my attorney. 

Mr. Surrey. I studied it, Senator. I suggested that to the De- 
fense Department. ‘They now have the legality of it under study, and 
I think the Comptroller General has it under study, as a result of our 
request. Apparently, it is not a problem that has been litigated, and 
perhaps has not ever been decided. This committee looked into the 
qualified products list last year, to some extent—some phases of it— 
but the problem still exists as in this case we are relating to you. I 
think you can see how it operates to the detriment of all small business. 

Senator SmaTuers. Again, I want to keep this in the boundary of 
what we can prove and cannot prove. We say it is an opinion, and 
we are all entitled to our opinion. I was just wondering if you were 
taking it up with the Comptroller General, and he has not yet made 
a decision as to whether or not it is illegal. 

Mr. Surptey. No, sir. We base our position on the fact that in 
section 2 of the Armed Services Procurement Act, it calls for favored 
treatment of small business. 

In section 3, full and free competition. 
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Senator Smaruers. If we were to get a ruling that it was illegal, 
we would not have to have a lot of these hearings. You could do away 
with the qualified products list. 

Mr. Suiptey. Or this committee could say it does not square up 
with free competition, with the sections of the Armed Services Act; 
it limits competition and favors the larger concerns. That is our 
position. 

Senator SmaruHers. We could say that, if that was our conclusion. 

Mr. Surprey. Yes. 

Senator Smaruers. Of course, we would have to be satisfied that 
that was thecase. We held hearings last year on the qualified products 
list, and we find there are instances where it is restrictive. There is 
an unfair, you might say, competitive factor. We might say there 
is not the free flow of competition but on the other hand, I think— 
{ am trying to recollect what we did conclude last year. I don’t think 
we concluded that as a general practice the departments of the Gov- 
ernment were engaged in a steady program to squeeze out small busi- 
ness merely by the use of the qualified products list. I think there 
were instances where some were squeezed out. We tried to remedy 
that. We always do that. It is the purpose of this committee. But 
I am concerned about these broad statements. 

Mr. Surpetey. We have a specific case, Senator, which will show 
how it works in a specific instance. 

Senator Smaruers. Yes. You go right ahead, Mr. Heyer. 

Mr. Heyer. On November 27, 1956, the Air Force advertised for 
bids on a contract for 3,265 G-1 power-supply units for use in aircraft. 
These power supplies are 18-pound units built into an airplane and 
used to convert alternating electrical current into direct current. 
They are basically uncomplicated, and are composed of three main 
elements, to wit, a rectifier, a transformer, and a fan. The major 
design problem is weight and space, and any responsible manufacturer 
in this field should be able to make it. 

These bids were to be opened 30 days later, on December 27, 1956, 
a very short and unrealistic time for this type of item. Although I 
received notice on October 29 that I could obtain a bid set, the invi- 
tation for bids did not arrive until November 30. This earlier notice 
did not state this would be QPL equipment. Only then, November 
30, did I learn for certain that this was an item on the so-called quali- 
fied products list. As I view the record, the qualified products pro- 
cedure was used in this case to try and steer this contract to a favored 
bidder. The armed services procurement regulations, which presum- 
ably are the administrative rules promulgated to carry out the letter 
and spirit of the Armed Services Procurement Act as passed by Con- 
gress, provide that in certain exceptional instances, the Air Force 
can limit competition to manufacturers whose products have been 
pretested and placed on a so-called qualified products list. According 
to the regulations, a product may be placed on such a list only when 
testing time would delay delivery, testing costs would be excessive, 
Government interest requires assurance of satisfactoriness before 
award, or there is a need for performance data not contained in the 
specifications. As may be seen, a product may be put on the qualified 
products list only under the most extraordinary circumstances. 

It would cost me between $15,000 and $25,000 to engineer and build 
one of these power-supply units to get on the qualified products list. I 
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do not have a research staff and a development budget with which to 
hand-fabricate a sample unit. And if I did, there is no assurance that 
the Air Force would ever buy the item again, or that the specifications 
would not be changed so that my investment would be a total loss. 

Incidentally, the specifications changed about a week ago. So, pre- 
sumably, there is nobody now on the qualified products list for this 
item. This I just found out this morning. We just obtained a copy. 

Other small businesses have the same problem. On the other hand, 
large concerns have research budgets for this very purpose. In sections 
2 and 3 of the Armed Services Procurement Act, Congress has required 
the military to give small business a fair proportion of contracts and 
to award contracts after full and fair competition. The whole quali- 
fied products list procedure is aimed at restricting competition, at 
favoring large business concerns, and permitting the Air Force to 
select favored contractors without the risk of competiion, and is 
highly prejudicial to small business. 

But even if a qualified products list could be justified under the 
act, the 3,265 power-supply units in the contract under consideration 
do not meet the stringent test set forth in the regulations. Any quali- 
fied electrical equipment manufacturer can make these units if given 
reasonable specifications. My company has built large numbers of 
power supplies, and so have many other small businesses. What other 
items in an aircraft are on a qualified products list? The airframe? 
The jet engine? Or only such relatively simple things as this 18- 
pound power-supply unit ? 

These units, built under this specification, Senator, were available 
to be shown to small business, and it would only be necessary to send 
an engineer and a draftsman in for 2 or 3 hours to have copied the 
unit, to do away with all of the expense of engineering and samples 
and almost any manufacturer considered suitable by the Air Force 
inspection team could have then built a unit identical to the one that 
we were buying from the company who received this contract, because 
this company had made these units before. They were available. 
There was no longer any mystery about the thing. It was not the first 
procurement of this particular item. It was the third. 

Senator Smaruers. This company which got the contract, were they 
on the qualified products list? 

Mr. Heyer. They were the only ones on the qualified products list. 

Senator Smaruers. They were the only ones on the qualified prod- 
ucts list ? 

Mr. Heyer. At the time the bid was placed, up until within 3 or 4 
days before the bid was opened. I have that in here. It is a very in- 
teresting thing, Senator. I think you will be interested in some of the 
farce that went on in this procurement. 

I know the Air Force contends several companies experienced delays 
in trying to qualify. From my experience I can say the delays are not 
due to any difficulty in building this relatively simple item. The 
delay comes in waiting for Air Force personnel to complete tests. 
These tests should be run by private testing laboratories, not the Gov- 
ernment. A small business suffers terrible losses by this testing delay, 
and it is unnecessary. 

You see, they have to run the tests themselves. They won’t let us 
have the tests for qualified products run at private testing facilities 
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under Government supervision like we can for first-article approval. 
So, that means these items have to be sent out to Wright Field. They 
have to wait their turn, depending on the piorities , to be tested. Now, 
for example, we made for the Air Force some years ago an aircraft 
battery test. It took 214 years, Senator, to get that approved. Two 
and a half years. 

In another case we made a B-8 ground power supply unit, which 
we had approved for production approval, and of which we made 
about 800. We sent one of the final production units out to have it 
put on the qualified products list and it took 1 year, and the total test- 
ing time was about 30 to 45 minutes. But they have requirements of 
a more important nature on the test equipment. That is probably why 
it took so long. So, to get on this qualified products list is a very diffi- 
cult thing, and I think General Electric would have just as much 
trouble as we would, because of the limited facilities of Wright Field 
to take on this enormous testing job. 

The history of this G—-1 power supply procurement demonstrates a 
pattern of studied favoritism on the part of the Air Force. Since 
July of 1954, the Air Force has been buying these units. For example, 
in January 1955, it purchased 39 units from General Electric, a large 
company, by negotiation, with no opportunity for small business to bid 
or negotiate. That one I can understand. ‘The first procurement. 

In January 1956, it purchased 1,459 units from Federal Telephone, 
another large company, by negotiation, with no opportunity for Heyer 
or any other small business to bid. That one, I cannot understand. 

In March 1956, Chatham Electronics, yet another large company, 
succeeded in developing a lighter unit. So the Air Force immediately 
issued a new specification written around the Chatham product, and 
put it on the qualified products list in May 1956. This was done in vio- 
lation of the armed services procurement regulations, which require 
that “opportunity shall be given,” and “manufacturers urged” to 
qualify, and that “publicity shall be given” to ir Force intention to 
place a product on the qualified list. Chatham was listed as the sole 
source of supply, to the exclusion of everyone else, all in violation 
of applicable law. Immediately thereafter, in July 1956, the Air 
Force negotiated a contract for 1,100 units with Chatham as the sole 
source of supply at a price which is not known. That I cannot under- 
stand. There was already an existing unit that could have been given 
to small business, such as is done in many other procurements, which 
would have enabled a competitive bid of maybe a dozen, or however 
many they wanted, to be made on the item, instead of which they 
negotiated. 

Up to this time, it was still a secret maneuver. except that three 
other large companies—Westinghouse, Federal Telephone, and Bart 
Messing—were invited to negotiate, probably as window dressing, 
since they were not on the qualified products list. 

I submit that this sequence of events clearly shows the Air Force 
favored Chatham. However, the story does not end there. In Octo- 
ber 1956, the Air Force finally got around to letting the rest of the 
industry know what was going on and asked 139 possible producers 
whether they were interested in bid forms. Heyer was among this 
number. Significantly, although the Air Force had Chatham on the 
qualified products list from May 1956, no one else was given a fair 








114 GOVERNMENT PROCUREMENT—1957 


chance to compete until October, the eve of the date on which actual 
bids were to be invited, and much too late to build a handmade model 
to submit for tests. And not until November 27 was it made clear 
that it was a qualified products list procurement, which may take a 
year or a year and a half, depending on how busy the facilities were 
at Wright Field. 

On November 27, the invitations for bids were sent out, with a 
notice that bids would be opened on December 27, a scant 30 days 
away. Bear in mind that no one was on the qualified products list 
but Chatham, and the Air Force made it clear for the first time that 
only qualified products list bidders would be considered. Inviting 
bids under such circumstances was sheer mockery, and nothing more 
than an ill-disguised gesture of compliance with the Armed Services 
Procurement Act, when the Air Force had no good-faith intention 
of considering any bid but Chatham or some other favored supplier. 

The records show that after Chatham was qualified in May 1956, 
five other large firms who had shown interest, such as Federal Tele- 

hone, had been secretly notified that the G-1 power supply developed 
c Chatham had been placed on the qualified products list. There is 
no fair, sound, or reasonable explanation of why the Air Force did 
not circularize the industry, as the law required, in March 1956, when 
Chatham was permitted quietly to qualify, so that others might com- 
pete, and so taxpayers could have the benefit of competition, and so 
small business could have a fair chance to bid on this contract. Such 
deliberate mishandling of this procurement cannot be explained in 
terms of carelessness or dumbness. Therefore, it can only be deduced 
that the Air Force tried to steer this contract to a favored supplier. 

Now, an interesting sidelight on that is that bids were sent to about 
110 people. It consisted of 130 pages each. This is just one group. 
That is about 15,000 pieces of paper, and the only person whose bid 
could be accepted, was Chatham. 

Senator Smaruers. Why ? 

Mr. Heyer. Because they were the only ones on the qualified prod- 
ucts list. Now, there were 2 or 3 other people—Federal and General 
Electric—who had units in—I don’t know how long—awaiting quali- 
fication, but this 110 or 120 people who were sent these bids could 
not possibly build a sample and get them qualified in 30 days. So 
what is the purpose of paying lip service—— 

Senator SmarHers. What did the Air Force tell you was the reason 
for doing this, when you complained about this particular procedure 
tc them? What was their answer ? 

Mr. Heyer. Well, that is very interesting, too. Do you mean, why 
didn’t they give usa chance? I don’t think they ever told us. 

Senator Smatuers. Is the Air Force man here ? 

Mr. Heyer. Yes, sir; he is. 

Senator Smaruers. Who can answer that? 


STATEMENT OF MAX GOLDEN, DEPUTY TO THE ASSISTANT SECRE- 
TARY OF THE AIR FORCE (MATERIEL) 


Mr. Gotpen. Colonel Wilson or Mr. Mansfield can answer that ques- 
tion. 

Senator Smaruers. Mr. Mansfield, why don’t you come up here and 
sit with us? We might be able to expedite at least the matter of 
bringing this to an issue by letting you answer these questions, 

I might say for the record, ladies and gentlemen, that we are very 
happy to have with us today the Honorable Dudley Sharp, Assistant 
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Secretary of the Air Force. I don’t know whether he, himself, has a 
great deal of knowledge about this particular bidding, which we now 
have under discussion, but Mr. Sharp, we are always ol: ad to hear from 
you, sir. 

Mr. Swarr. Thank you. 

Senator Smaruers. If you care to come up and sit with us and inter- 
ject any thoughts, I think we can ac complish a good deal, rather than 
have him testify alone like this. It is all informal, but we just keep 
a record of it. We “an, perhaps, settle some of these things quickly. 

Mr. Suarp. I won’t interject myself at this time. 

Sent itor Smaruers. Any time you feel like it, we will be very happy 
to hear from you. J ‘think it is important that you hear these things, 
since you don’t get to hear them frequently in the ordinary operation 
of your shop. It is busy, like everyone else’s. These things are han- 
dled below you, of course, but it is very serious to these people. They 
are small-business people. If they don’t get an opportunity to bid, 
why, they feel—and I think there is some ‘justification—that the act, 
possibly, has not been followed as it should. 

Now, Mr. Heyer, let us finish up that Chatham problem. I mean, 
this partic ular compl: unt, with respect to the Chatham matter. I think 
we can answer it. I can understand it better if, when you bring up a 
problem, we let them answer it. We will proceed in that fashion. In 
my judgment, I will understand it better. What else do you have to 
say with respect to this Chatham matter ? 

Mr. Heyer. The records show, after Chatham qualified in May 
1956, five other large firms who had shown interest such as Federal 
Telephone, had been secretly notified that the G-1 power supply 
developed by Chatham had been placed on the qualified products list. 
There is no fair, sound, or reasonable explanation of why the Air 
Force did not circularize the indus try, as the law required, in March 
1956, when Chatham——— 

Senator Smatuers. Let me ask a question. Why did you not do 
that ? 

Mr. Goxpen. I am the fellow mentioned several times here, who 
helped out. 

Senator SMArHuers. We remember seeing you before, many times, 
Mr. Golden. 

Mr. Gotpen. I think this formal hearing might help. In the first 
place, this particular family of item had been used for a number of 
years, and had been developed by certain people. Then when we got 
into the B-52 program, we had a similar type item on the B-52. 
About that time, Boeing and the Air Force got interested, however, in 
weight reduction on a B-52. I need not tell you what weight reduc- 
tion means in terms of operation. The Chatham operation came in 
and reduced the weight of this item from about 28 pounds to about 
17 pounds. Now, that is a lot of weight, considering the number of 
these equipments used on the B-52 and tankers, and I would rather 
not indicate how many we used. 

Senator Smatuers. We are not interested in any secret military 
information. We are trying to learn how you fellows let these con- 
tracts. Are you being fair with these folks ? 

Mr. Gouipen. Right, sir. This was a good thing for the Air Force 
and the airplane, reducing this item that many pounds, considering 
the number going into the plane. 
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At that point, we decided that this was the item we wanted. We 
ran tests on it. We knew the difficulties involved, in building that 
item, to get the kind of reliability we need. We, therefore, decided 
to run it through qualified pr oducts list ‘Proc edure. 

Now, all duri ing this time, there were about five other companies— 
very 1 reputable companies—and some + ge, and I believe some small, 
who had been trying and had been in on the predecessor equipment— 
the heavier equipment, and logically, this group—they consisted of 
General Electric, W estinghouse, Bendix, Bart Messing, the Federal 
firm—all were the kind of people who had previously been interested 
in airborne equipments of this kind. I think Mr. Heyer had been 
more in the ground equipment field. He can explain that later. 

We, therefore, in May, went to these people who had been inter- 
ested, and said, here, we have got this on a qualified products list. A 
competent manufacturer might look at this specification and say, 
this is an easy job. We know from our experience, however, with 
what the Chatham outfit went through, and the kind of reliability we 
want, I am not trying to be paternalistic to small business or large 
business, that, just looking at the specification and doing some reverse 
engineering on it, it is more difficult than it looks to build. We have 
got some pretty good proof of that. 

General Electric and the other firms I mentioned, at least two others, 
had been trying for almost a year to qualify this item, as Chatham 
did; and they had not yet succeeded. However, they had gone a long 
way since we had gone on the qualified products list procedure, and 
some of these firms submitted reports, and also articles for testing. 

At the time we went out on the procurement we felt that several of 
of these others, 3 or 4 others, were about to crash through and get 
approval. 

Now, it so happens that, by the time the bid opening occurred, 
one other firm did crash through, the Federal firm. They are from 
California. It also happened ‘that they were the low bidder. The 
fellow who originally qualified didn’t get this award. 

So I want to sort of get out of this case the fact that maybe we were 
trying—and I am sure that Mr. Heyer doesn’t mean that—trying to 
help Chatham out because they were the only one on the list. 

Mr. Sruuts. You already had 5 months before giving Chatham a 
contract for 1,100 units ? 

Mr. Gorpen. Yes, that may have developed, and this is consistent 
with the policy, when a fellow develops a better mousetrap we nor- 
mally go out and we do get competition. But where the nature of the 
item is complicated we, under our regulations, award to the developer, 
if his price is right and if it is consistent with all regulations. I don’t 
think anybody would argue it. 

Senator Smatuers. What about Mr. Heyer’s statement that you 
secretly notified five companies of certain changes that would have 
to be made. 

Mr. Gorpen. If you will take out the word “secretly,” we did notify 
these five companies, I tried to explain why, the ones that had been 
working on it for about 5 or 6 years in terms of predecessor eauip- 
ment, they were in the airborne field. TI think there we did make a 
mistake. I think at that time we should have tried to cover, perhaps, 
the whole field of possible manufacturers. But this doesn’t mean that, 
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considering what we were up against, that we didn’t cover anybody; 
we covered those who had been actively engaged in trying to perfect 
this airborne equipment. 

Colonel Treacy. May I interject one point? 

Senator Smaruers. Yes. Will you please identify yourself? 


STATEMENT OF COL. JAMES J. TREACY, CHIEF, PROCUREMENT 


POLICY DIVISION, AIR FORCE HEADQUARTERS, DEPARTMENT OF 
THE AIR FORCE 


Colonel Treacy. I am Col. James J. Treacy, the Chief of the Pro- 
curement Policy Division at Headquarters, USAF. 

There wasn’t anything secret about this, Senator. When the quali- 
fication test requirement is put into the specifications, that is a matter 
of public information, it is published in this document which is avail- 
able at the United States Government Printing Office and which is also 
available at Wright Field upon request. 

Now, it may be true in this case that Mr. Heyer did not receive ac- 
tual notification—and I think I can adequately explain that, and do 
explain it in my statement—but he certainly had excellent knowledge 
of the proceedings that are followed in this area, having worked in 
it, I believe, and he knew, or should have known, that this was pub- 
lic information. In addition to this information, the Small Business 
Administration puts out a directive telling them how they can get 
this information. And although, through a means that I can explain 
to you, he did not receive actual notice, he did have constructive 
notice. 

Senator Smaruers. Why didn’t he have actual notice? 

Colonel Treacy. The history of this G-1 unit goes back to the 
B-36. 

Mr. Gotpen. I think that explains it. 

Colonel Treacy. What there was, there was a change in the spec- 
ification, and it wasn’t clear in our regulations at that time that upon 
a change in the specification you would go out and recircularize our 
industry. But these other people that had been trying to get this 
weight reduction had been working on an informal basis in and out 
of the command at all times, there wasn’t anything secret about it, 
and they developed this item on their own, and when they were cir- 
cularized these were the people that were contacted. 

Senator Smaruers. Did any of these 5 people, 5 not counting Chat- 
ham, fall into the classification of small-business men ? 

Colonel Treacy. I don’t believe so. 

Mr. Weapock. I would like to ask, after you had gone through 
this exercise of notifying the other five that it was on the qualified 
products list, what the purpose was of sending out a hundred-odd 
bid sets? You have said it has taken a year or so in the past to get this 
thing qualified. 

Mr. Gotpen. Yes. I think what you had was this. There are 
certain routines of procedures set up in a system as big as ours, 
that you have to set up, and it is automatic. And this is something 
that you bless us for normally in a normal procurement situation, be- 
cause we take our sources list, and we give advance publicity, even 
before we send the invitation for bids out we send a post card out 
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and we say, “Are you even interested in getting a bid set up?” And 
I think it fell into the machine, and we sent really the field on this 
thing, and many of them weren’t interested in this kind of procure- 
ment. 

Senator Smarnuers. Mr. Heyer, did you get such a card notifying 
you about this and asking if you were interested in bidding on this? 
You did get such a card ? 

Mr. Heyer. We did receive that card. 

Mr. Gotpen. In October. 

Mr. Heyer. But this matter of notification interests me, because I 
believe we are one of the larger dollar manufacturers for this recti- 
fier power equipment for the Air Force for the last few years, and 
presumably we should hear about every procurement of this type of 
equipment. The fact that you put it in an airplane doesn’t make 
any difference except weight. Our engineers can make things for 
light weight as well as for heavy weight. But for some reason we 
did not hear about this procurement at any time until the notice 
about the bid came to us. 

Colonel Treacy. May I answer that? 

The type of equipment that Mr. Heyer has been manufacturing 
for us is ground support equipment. And the responsibility for the 
purchase ‘of that is—this is an airborne piece of equipment, and the 
procurement goes out of headquarters, AMC, and that is a possible 
explanation. 

Mr. Gotpren. Let me add to that explanation and just give you one 
thought of how vital this equipment is, and why we took a different 
approach on this piece of equipment as against one that Mr. Heyer 
said I called the shot on in his favor maybe 4 or 5 or 6 months ago. 

This piece of equipment that we are talking about in this plane on 
the B-52 is the heart of the operation, and is needed for the opera- 
tion of these things on the B-52: Bomb control; shaft dispenser con- 
trol; autopilot control ; hand gear valve; the de-icer release; navi- 
gation lights; cabin lights; in terphone; radar—I am only reading a 
few—and that type. We have got to have reliability in this piece of 
equipment, or the mission aborts, And we can take nothing less than 
perfection in this type of equipment, and we have got to make sure by 
many, many tests and long tests that the particular equipment will 
work when we give it to Boeing and Boeing puts it into the production 
line. This isnot something we put in when we get the plane, we give it 
to Boeing and it is put in in the production line. 

Senator Smaruers. Would you go so far as to say that, because it 
must be reliable—and indeed it must—small business couldn’t make it 4 

Mr. Gortpen. No. We, therefore, go on to say—and this I think. 
is a bigger problem than Mr. Heyer’s ; problem, bigger to us, not to 
him—that this is why the QPL is smniiioed that we must have, the 
qualified products list is something we must have. We don’t have tha 
luxury. the time, in certain types of equipment, where the testing is 
so important and where we have got to have the equipment reliable, 
we don’t have the time when we try to phase these things into produe- 
tion to supply them to Boeing, that B-52 and the tanker , to take a 
chance ma it is not going to work, or that we are not going to get them 
on time, or that what we get is not going to work. 

Mr. Weapock. If this is so vital, Mr. Golden, doesn’t it lend itself 
to consideration that perhaps if you had more than one source of 
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supply, and if you spread it out, maybe small business might be able 
to help widen the mobilization base on this item? 

Mr. GotpEN. We would love to mere them qualify; and I hereby 
offer them the opportunity. We have 2 now, we have 2 that are at 
the laboratories now whom we hoped “would come through before 
this bid opening, and whom we hoped would come through about 
March, I think, is the time, of this year, who will be on the QPL. 
Unfortunately, none of them are small businesses. But that doesn’t 
mean small business can’t do it or that we want to exclude it. Very 
frankly, as Mr. Heyer knows, our QPL lists are just run through 
with small-business people who are on the list, I would say half of 
the qualified produets list items have small-business people on them. 

Mr. Srutrs. Mr. Heyer said you changed the specs just recently. 
Is that right ? 

Mr. Gotpen. I am not familiar with that. General Haugen is here, 
who is Deputy Commander of Wright Air Development Center, and he 
could answer that. 


STATEMENT OF BRIG. GEN. VICTOR R. HAUGEN, USAF, DEPUTY 
COMMANDER FOR DEVELOPMENT, WRIGHT AIR DEVELOPMENT 
CENTER, WRIGHT-PATTERSON AIR FORCE BASE 


General H[avcen. I am Gen. Victor R. Haugen, Deputy Com- 
mander for Development at the Wright Air Development Center, 
Wright-Patterson Air Force Base. 

I have a copy of the specification and the change made which the 
committee might wish for perusal, 

(The specification referred to and the change made are as follows :) 

MIL-P-7212B (USAF) 
16 October 1956 
Superseding 
MIL—P-7212A (USAF) 
16 March 1956 





MILITARY SPECIFICATION 


PoWER SUPPLY, METALLIC RECTIFICATION, TyPE G-1 
1. SCOPE 
11 This specification covers one type of 100-amp 28V d-c, metallic rectifica- 
tion power supply, designated Type G-1. 
2. APPLICABLE DOCUMENTS 
2.1 The following specifications, standards, and publication of the issue in 
effect on date of invitation for bids, form a part of this specification : 
SPECIFICATIONS 
Federal 
QQ-P-416 Plating, Cadmium (Electrodeposited) 
Military 
MIL—M-3171 Magnesium Alloy, Processes For Corrosion, Protection Of 
MIT-D-5028 Drawings and Data Lists; Preparation Of 
Manufacturers’ (For Production Aeronautical and As- 
sociated Equipment) 
MIL-E-5272 Environmental Testing, Aeronautical and Associated 
Equipment, General Specification For 
MIL-—S-—7742 Screw Threads: Standard, Aeronautical 
MIL—E-—7894 Electric Power, Aircraft, Characteristics Of 
MIL—A-8625 Anodie Coatings, For Aluminum and Aluminum Alloys 
MIL—E-17555 Electronic Equipment and Associated 
Maintenance Parts; Preservation, Packaging, Packing, 
and Marking Of 
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MiniTary SPECIFICATION—Continued 
Power Suppiy, METALLIC RECTIFICATION, TyPE G—1—Continued 


STANDARDS 
Military 
MIL-STD-129 Marking For Shipment and Storage 
MIL-STD-130 Identification Marking of U. S. Military Property 
MS33543 Criteria—Temperature and Altitude Range, Self-Cooied 
Electric Equipment 
PUBLICATION 


Air Force-Navy Aeronautical Bulletin 
143 Specifications and Standards; Use of 

(Copies of specifications, standards, drawings, and publications required by contractors 
in connection with specific procurement functions should be obtained from the procuring 
activity or as directed by the contracting officer.) 

3. REQUIREMENTS 

8.1 QUALIFICATION.—The power supply furnished under this specification 
shall be a product which has been tested and has passed the qualification tests 
specified herein. 

8.2 GENERAL SPECIFICATION.—The requirements of MIL-E-7894 apply as re- 
quirements of this specification with the exceptions and additions specified 
herein. When the two specifications conflict, this specification shall govern. 

8.8 SELECTION OF SPECIFICATION AND STANDARDS.—Specifications and stand- 
ards for necessary commodities and services not specified herein shall be selected 
in accordance with Bulletin 148 except as specified in 3.3.1 and 3.3.2. 

3.3.1 COMMERCIAL Parts.—Commercial parts having suitable properties may 
be used where, on the date of invitation for bids, there are no suitable standard 
parts. In any case, commercial utility parts, such as screws, bolts, nuts, and 
cotter pins, having suitable properties may be used provided: 





a. They can be replaced by the standard parts (MS or AN) without alter- 
ation. 

b. The corresponding standard part numbers are referenced in the parts 
list and, if practical, on the contractor’s drawings. 


3.3.2 STANDARD Parts.—With the exception specified in 3.3.1, MS and AN 
standard parts shall be used where they suit the purpose. They shall be identi- 
fied on the drawings by their part numbers. 

3.4 MATERIALS 

3.4.1 FuNGus-Proor MATERIALS.—Materials that are nutrients for fungi shall 
not be used where it is practical to avoid them. Where used and not hermetically 
sealed, they shall be treated with a fungicidal agent acceptable to the procuring 
activity. However, if they will be used in a hermetically sealed inclosure, fungi- 
cidal treatment will not be necessary. 

3.4.2 Metars.—Metals shall be of the corrosion-resistant type or suitably 
treated to resist corrosion due to fuels, salt spray, or atmospheric conditions as 
may be encountered in storage or normal service. 

3.5 DESIGN AND CONSTRUCTION.—The power supply shall consist of a 3-phase, 
core-type transformer having a wye-connected four-wire primary and six sec- 
ondary windings. The secondary of the transformer shall be connected to a 
6-phase, bridge-type selenium rectifier as shown on figure 1. 

3.5.1 Input Power.—The transformer rectifier shall be capable of operating 
from a type I alternating-current power source, as specified in MIL—-E-7894. 

8.5.1.1 The transformer-rectifier unit shall not emit acrid smoke that would 
adversely affect personnel in the event of an internal fault or overload. 

3.5.2 Input VoLTAGE.—Rated input voltage shall be 200 V. The power supply 
shall be designed for operation on a voltage range of 195/210 V. 

3.5.3 FREQUENCY.—Rated frequency shall be 400 cps. However, the power 
supply shall be designed for operation on a frequency range of 40020 eps. 

3.5.4 VOLTAGE REGULATION.—The direct-current output voltage shall remain 
within the limits of 24 to 31 V when the load on the power supply is varied from 
no load to full load and the input voltage and frequency are maintained within 
the limits of 195 to 210 V and 380 to 420 cycles. The power supply shall depend 
on the inherent characteristics of the transformer and rectifier to maintain 
voltage regulation within the specified limits. Bleeder resistors shall not be 
connected between the direct-current output terminals of the power supply. 

3.5.5 Erricrency.—The overall efficiency shall be not less than 80 percent 
at full rated load and 78 percent at one-half rated load. 

3.5.6 RrprpLteE VoOLTAGE.—The rms ripple in the direct-current output voltage 
of the power supply shall pot exceed 2.5 percent. 
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3.5.7 Cootrne.—The power supply shall be self-cooled my means of a motor- 
operated fan. The motor driving the fan shall be rated at 200 V., 3-phase, 400 
eycles ac for operation on the 3-phase, 400-cycle a-c power input to the power 
supply. 


MIL-P- 72428 (USAF) 
‘ 8 N Cc 


FAN 
MOTOR 
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FIGURE 1 WIRING D/AGRAM 


3.5.7.1 ExpLosion-Proor FAN Motor.—The cooling fan motor shall be of the 
explosion-proof type which shall not be adversely affected internally nor cause an 
explosion of an explosive mixture outside the unit. 

3.5.7.2. The flow of air through the unit shall be such that it will enter the 
rectifier, flowing first over the rectifier then over the transformer, and exhaust at 
the opposite end. The airflow shall be obtained with the following conditions 
prevailing: 


a. The t-r terminals of A, B, and C connected to phase A, B, and C respec- 
tively, of the power source. 
b. The phase rotation of the power source shall be in the order A, B, C. 



























122 GOVERNMENT PROCUREMENT—1957 


3.5.7.3 An arrow indicating direction of airflow shall be permanently and 
legibly attached to the power supply. The airflow shall be as shown on figure 2. 

3.5.7.4 Fan Moron MAINTENANCE.—The fan motor shall have a minimum 
design life of 1,500 hours without maintenance at any altitude between sea level 
and 60,000 feet when operated at the temperatures specified in 3.6. 

8.5.8 INsuULATION.—The current-carrying parts of the power supply shall be 
insulated from the frame. The insulation shall be capable of withstanding 
1,500V between any terminal and the frame of the power supply. 

3.5.9 TERMINALS.—Six terminals with removable nuts shall be provided, 4 for 
alternating-current input, labeled A, B, C, and N, size 10-32, and 2 direct-current 
output terminals, labeled (+) and (—), size 44-20, as shown on figure 2. The 
terminals shall be durably and legibly marked. 

3.5.10 Accidental loosening of bolts, screws, and other connections shall be 
prevented by lockwashers, locknuts, staking, or other approved methods. 

3.6 PERFORMANCE.—The power supply shall be capable of operating under the 
following conditions: 


a. High temperature of 125°C at sea level and at an altitude and tempera- 
ture range in accordance with MS33543. 
b. Temperature constant at —65°C from sea level to 60,000 feet. 


Mit- P- 78/28 (vs AP) 
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ce. Relative humidity up to 100 percent including conditions wherever 
condensation takes place in the form of both water and frost. 

d. Moist fungi encountered in tropical and semitropical climates. 

e. Altitude pressures ranging from sea level to 60,000 feet. 

f. Vibration in accordance with 4.4.12. 

g. Exposure to sand and dust as encountered in desert areas. 

h. Exposure to atmosphere containing salt-laden moisture. 


3.6.1 Continuous Ratine.—The power supply shall be capable of delivering 
continuously a power output of 100 amp at 28V de. 

3.6.2. Five-MINUTE RatiInG.—The power supply shall be capable of delivering 
150 percent of continuous rated current for cyclical operation of 5 minutes on 
and 15 minutes off for a period of 7 hours. 

3.6.3  ONE-MINUTE RatinG.—The power supply shall be capable of delivering 
250 percent of continuous rated current for cyclical operation of 1 minute on 
and 18 minutes off for a period of 7 hours. Under this overload condition, the 
output voltage shall be not less than 22V. 

3.6.4 OvEeRVOLTAGE.—The power supply shall be capable of continuous opera 
tion on an input voltage of 220V. 

3.6.5 TEMPERATURE RisE.—The temperature rise of the rectifier plates shall 
not exceed 80°C under the following conditions: 


a. Pressure altitude of 60,000 feet. 

b. Ambient temperature of 20+2°C. 

e. Connected load of 100 amp (resistive) and input voltage and frequency 
of 210V, 400 cps. 


3.6.6 Position.—The power supply shall operate satisfactorily when mounted 
in any position. 

3.6.7 ENpuRANCE.—The power supply shall be capable of operating for a period 
of 500 hours under the following operating conditions without maintenance being 
required: 


a. Altitude—sea level. 

b. Ambient—125°C. 

ec. Load—100 amp. 

d. Input—200V, 400 cycles, 3 phase. 


3.6.7.1 The difference in output voltage at 100-amp load with an input of 
195V ac, 3 phase, 400 cycles at zero service tine and after 500 hours of life under 
conditions specified in 4.4.8 shall not exceed the difference in output voltage shown 
on the aging curve for 8,000 hours life. Units with an output of less than 24V 
at a 195V input shall not be acceptable. 

3.6.7.2 An aging curve showing typical full load aging for the rectifier used 
over a period of 8,000 hours minimum shall be supplied. 

3.7 Screw THREADS.—Uniless otherwise specified, the threads of all machine 
screws, 0.060 or larger in diameter, shall conform to MIL—S-7742. 

3.8  INTERCHANGEABILITY.—AIL parts having the same manufacturer’s part 
number shall be functionally and dimensionally interchangeable. The drawing 
number requirements of MIL—D-—5028 shall govern changes in the manufacturer's 
part numbers. 

3.9 DIMENSIONS.—The dimensions of the power supply shall be as shown on 
figure 2. 

3.10 WercuT.—The weight of the power supply shall not exceed 17 pounds. 

3.11 FINISHES AND PROTECTIVE COATINGS. 

3.11.1 ALUMINUM ALLOY PARTs.—Wherever practicable, aluminum alloy parts 
shall be anodically treated in accordance with MIL—A-—8625. The aluminum 
oxide film formed by this treatment shall be removed from the actual contact 
area of all surfaces required to act as a path for electrical current and from the 
local areas under screws, nuts, et cetera, used for assembly or mounting purposes, 
to provide adequate bonding connections. 

3.11.2. MaGNestum ALLoy Parts.—Wherever practicable, magnesium allo) 
parts shall be surface treated in accordance with MIL—M-3171 to provide protec- 
tion against corrosion. 

3.11.3 PLATING.—Cadmium plating shall be in accordance with QQ-P—416, 
type II, and of a class that is adequate to achieve the degree of protection 
required. 
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3.12 IDENTIFICATION OF Propuct.—Equipment, assemblies, and parts shall be 
marked for identification in accordance with MIL-STD-130. The following in- 
formation shall be included : 


a. 100 amp 28V dc. 
b. Input 200 V, 3 phase, 400 cps. 
ec. For 28V d-c system. 


3.13 WORKMANSHIP 

3.13.1 GeNERAL.—The power supply, including all parts and accessories, shall 
be constructed and finished in a thoroughly workmanlike manner. Particular 
attention shall be given to neatness and thoroughness of soldering, wiring, im- 
pregnation of coils, marking of parts and assemblies, welding and brazing, paint- 
ing, riveting, machine-screw assemblies, and freedom of parts from burrs and 
sharp edges. 

3.13.2 DIMENSIONS.—Dimensions and tolerances not specified, shall be as close 
as is consistent with the best shop practices. Where dimensions and tolerances 
may affect the interchangeability, operation, or performance of the power supply, 
they shall be held or limited accordingly. 

3.13.3 Screw ASSEMBLIES.—Assembly screws and bolts shall be tight. The 
word tight means that the screw or bolt cannnot be appreciably tightened further, 
without damage or injury to the screw or bolt or threads. 

3.13.4 Rivetrnc.—Riveting operations shall be carefully performed to insure 
that the rivets are tight and satisfactorily headed. 

3.13.5 CLEANING.—The power supply shall be thoroughly cleaned of louse, 
spattered, or excess solder, metal chips, and other foreign material, after final 
assembly. Burrs and sharp edges, as well as resin flash that may crumble, shall 
be removed. 

4. QUALITY ASSURANCE PROVISIONS 

4.1 CLASSIFICATION OF TESTS.—The inspection and testing of power supplies 
shall be classified as follows: 


I cin sib is cet leas elated Lab See 4.2 
URINE I ss csecstclieeenp al oe erence iced See 4.5 


4.2 ACCEPTANCE TEsTs.—Acceptance tests shall consist of the following: 


a. Individual tests. 
b. Sampling tests. 


4.2.1 INpIvipUAL Tests.—Each power supply shall be subjected to the following 
tests as described under 4.4: 


a. Examination of product. 
b. Voltage regulation. 
ec. Insulation. 


4.2.2. SaMPLinG TESTS 
4.2.2.1 Lot.—One power supply shall be selected at random from every 100 


or fraction thereof produced and subjected to the following tests as described 
under 4.4: 


a. Efficiency. 
b. Frequency influence. 
ce. Ripple voltage. 


4.2.2.1.1 ReEJsEcTION AND RETESTS.—When one or more items from a lot fails 
to meet the specification, acceptance of all items in the lot will be withheld 
until the extent and cause of failure are determined. After corrections have 
been made, all necessary tests shall be repeated. 

4.2.2.1.2. INDIvIpUAL Tests May ContTINUE.—For production reasons, indi- 
vidual tests may be continued pending the investigation of a sampling test fail- 
ure. But final acceptance of the entire lot shall not be made until it is deter- 
mined that the lot meets all the requirements of the specification. 

4.3 Trst CONDITIONS 

4.3.1 ATMOSPHERIC CoNDITIONS.—Whenever the pressure and temperature 
existing at the time for the test are not specified definitely, it is understood that 
the test is to be made at atmospheric pressure (approximately 29.92 inches Hg) 
and at room temperature of approximately 25° C. When tests are made with 
atmospheric pressure or room temperature differing materially from the above 
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values, proper allowance shall be made for the difference from the specified 
condition, 


4.4 Test MerHops 

4.4.1 EXAMINATION OF Propuct.—The power supply shall be inspected to deter- 
mine compliance with the requirements specified herein with respect to materials, 
workmanship, and marking. 

44.2 VOLTAGE REGULATION.—The no-load output voltage shall be measured 
with the input held at 210V, 400 cycles. A 100-amp resistive load shall then be 
connected and the output voltage measured with the input held at 195V, 400 
cycles. During this test, the direct-current output voltage shall remain within 
the limits of 24 to 31V. 

4.4.3 INSULATION.—A potential of 1,500V rms commercial frequency shall be 
applied for 1 minute between the input terminals short-circuited together and 
the output terminals short-circuited together. The test shall then be repeated 
with the potential applied between the metal inclosure and all the terminals 
short-circuited together. Breakdown of the insulation shall not occur as a re- 
sult of this test. 

4.4.4 Erricikency.—With the input adjusted at 200V, 400 cycles, the full load 
efficiency of the power supply shall be measured after an initial 30-minute warm- 
up period. The load shall then be reduced to 50 amp resistive and the efficiency 
again measured. The efficiency thus measured shall be not less than 80 percent 
at full load and 78 percent at one-half load. 

4.4.5 FREQUENCY INFLUENCE.—The no-load output voltage shall be measured 
at an input of 210V, 420 cycles and again at an input of 210V, 380 cycles. A 100- 
amp resistive load shall then be connected and the output voltage measured at 
an input of 195V, 380 cycles and again at an input of 195V, 420 cycles. The 
direct-current output voltage shall remain within the limits of 24 to 31V during 
this test. 

4.4.6 OVERLOAD 

4.4.6.1 The power supply shall be operated for 7 hours during which time a 
resistive load of 150 amp is cycled ON for 5 minutes and OFF for 15 minutes, 
the input voltage and frequency being held at 200V, 400 cycles. Operation shall 
be satisfactory and the rectifier stack temperature shall not exceed 75° C dur- 
ing this test. 

4.4.6.2 The power supply shall be operated for 7 hours during which time a 
resistive load of 250 amp is cycled ON for 1 minute and OFF for 19 minutes, 
the input voltage and frequency being held at 200V, 400 cycles. Operation shall 
be satisfactory and the rectifier stack temperature shall not exceed 75° C dur- 
ing this test. 

4.4.7 Ruippce Vo.trace.—tThe ripple in the direct-current output voltage of the 
power supply shall be measured at no load, 4, %, %4, and full rated resistive 


load. The maximum rms value of ripple voltage measured for the foregoing 
loads shall not exceed 2.5 percent of the corresponding direct-current output 
voltage. 

4.4.88 HigH TEMPERATURE.—The power supply shall be operated for 500 hours 
under the operating conditions specified in 3.6.7. Upon completion of this test, 
the power supply shall satisfactorily withstand the test specified in 4.4.2 and 
meet the requirements of 3.6.7.1. No damage shall occur as a result of this test. 

4.4.9 Low TrempreraTuRE.—The power supply shall be subjected to low tem- 
perature in accordance with procedure II of MIL-E-5272 except the 48-hour 
exposure shall be at —65°C and the 24-hour exposure period shall be at —59°C. 
A source of 200V, 3-phase, 400-cycle power shall be connected and the power 
supply operated at no load during the final hour of the test. Operation shall 
be satisfactory and no damage shall occur as a result of this test. 

4.4.10 Humipiry.—The power supply shall be subjected to humidity in ac- 
cordance with procedure I of MIL—E-5272. At the end of the test, the power 
supply shall show no signs of excessive corrosion and shall satisfactorily with- 
stand the following tests in the order listed: 


a. Voltage regulation. 

b. Efficiency. 

c. Ripple voltage. 

d. Insulation test using a potential of 500V in lieu of 1,500V. 


4.4.11 Sarr Spray.—The power supply shall be subjected to salt spray for a 
period of 50 hours in accordance with MIL-E-5272. At the end of the test, the 
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power supply shall show no signs of excessive corrosion and shall satisfactorily 
withstand the tests specified in 4.4.10. 

4.4.12 Vipration.—The power supply shall be subjected to vibration in ac- 
cordance with procedure I of MIL—-E-5272 and the following additional require- 
ments: 


Constant double amplitude of 0.10 to 32 cps. 
Constant acceleration of 5 g from 32 to 300 cps. 
Constant acceleration of 15 g from 300 to 600 cps. 
. Constant acceleration of 10 g from 600 to 2,000 eps. 

e. For vibration endurance testing at frequencies below 185 eps, the total 
test time shall be increased to provide 1 million cycles or 8 hours of testing, 
whichever occurs first. 


ap op 


4412.1 After completion of this test, the power supply shall show no signs 
of damage or loosening of parts and shall satisfactorily withstand the tests 
specified in 4.4.2 and 4.4.7. 

4413 Mitpew Resistance.—The power supply shall be subjected to mildew 
resistance in acordance with procedure I of MIL—E-5272. At the end of the 
test, the power supply shall show no appreciable growth of fungi and shall satis- 
factorily withstand the tests specified in 4.4.10. 

4414 Sanp anp Dust.—The power supply shall be subjected to sand and dust 
in accordance with procedure I of MIL—E-5272. At the end of the test, the power 
supply shall operate satisfactorily and shall withstand the test specified in 4.4.2. 

4.4.15 'TEMPERATURE Rise.—The power supply shall be placed in an altitude 
chamber and the temperature of the rectifier plates measured by thermocouples 
under the operating conditions specified in 3.6.5. In order to find the hottest 
spot, thermocouples shall be placed at three different points in the rectifier stack. 
Temperature readings shall be taken every 5 minutes until the temperature 
stabilizes. The highest temperature measured during this test shall not exceed 
100° C. 

4416 ExpLoston-Proor Test.—The cooling fan motor shall be tested for ex- 
plosion-proofness in accordance with procedure I of MIL—E-5272. When oper- 
ated at any design load, the motor shall not ignite an explosive mixture within or 
outside of the equipment. 

4.5 QUALIFICATION TESTING 

4.5.1 QUALIFICATION Test SAMPLES.—The qualification test samples shall con- 
sist of two complete power supply units. Samples shall be identified with the 
manufacturer’s own part number and any information required by the letter of 
authorization. 

4.5.11 Unless otherwise specified, the tests shall be conducted in the following 
order : 


Power Supply No. 1 Power Supply No. 2 


. Mildew resistance 
. Sand and dust 


. Ripple voltage 

. Overload 

. Low temperature 
High temperature 

. Vibration 

k. Insulation 

1. Salt spray 


4.5.2 QUALIFICATION REQUIRED.—Prior to actual procurement, the product 
covered by this specification shall pass the qualification tests specified herein. 
If the product is later modified in any way, the modified form shall be sub- 
jected to and shall pass the same qualification tests. 


. Examination of product a. Examination of product 
. Voltage regulation b. Voltage regulation 
. Frequency influence c. Efficiency 
. Efficiency d. Insulation 
. Temperature rise e. Humidity 
f. 
g 


arr rho ao Of 








(h 


on- 
the 
of 


ing 


duct 
‘ein. 
sub- 


GOVERNMENT PROCUREMENT—1957 127 


4.5.3 QUALIFICATION TrEsts.—Qualification tests shall consist of all tests de- 
scribed under 4.4. 

5. PREPARATION FOR DELIVERY 

5.1 PAacKAGING AND PAckiInG.—AII preservation, packaging, packing and test- 
ing shall be in accordance with MIL—-E-17555. Method II shall be used for 
extended storage and overseas shipment. 

5.2 Markine.—Interior and exterior containers shall be marked in accord- 
ance with MIL-STD-129. The nomenclature shall be as follows: 


Power Supply Metallic Rectification, Output 28V 100 Amp DC, Input 200V, 
400 Cycle, 3 Phase, 4 Wire AC 
Type G-1 


5.2.1 AppDITIONAL MAarKING Nor CovEeRED BY MIL—STD-129.—The following 

marking shall also be added: 
(For 28V DC Sys) 

6. NOTES. 

6.1 INTENDED Use.—The Type G-—1 power supply covered by this specification 
is intended for use in 200V, 3-phase, 400-cycle, alternating-current systems for 
large aircraft to provide a source of 28V d—c power. 

6.2 QUALIFICATION.—With respect to products requiring qualification, awards 
will be made only for such products as have, prior to the bid opening date, been 
tested and approved for inclusion in the applicable Qualified Products List 
whether or not such products have actually been so listed by that date. 

6.2.1 The attention of suppliers is called to this requirement, and manufac- 
turers are urged to arrange to have the products that they propose to offer to 
the Federal Government, tested for qualification in order that they may be 
eligible to be awarded contracts or orders for the products covered by this specifi- 
eation. Information pertaining to the qualification of products covered by this 
specification may be obtained from the qualifying activity below: 


Commander 

Wright Air Development Center 
ATTN: WCLEB 

Wright-Patterson Air Force Base, Ohio 


Notice. When Government drawings, specifications, or other data are used 
for any purpose other than in connection with a definitely related Government 
procurement operation, the United States Government thereby incurs no respon- 
sibility nor any obligation whatsoever; and the fact that the Government may 
have formulated, furnished, or in any way supplied the said drawings, specifi- 
cations, or other data, is not to be regarded by implication or otherwise as in 
any manner licensing the holder or any other person or corporation, or convey- 
ing any rights or permission to manufacture, use, or sell any invention that may 
in any way be related thereto. 


MIL-—P-7212B (USAF) 
Amendment 1 
26 December 1956 
MMmiTAaryY SPECIFICATION 


Power Suppry, Merariio RectIFICATION, Type G—1 


This amendment forms a part of Military Specification MIL-—P-7212B dated 
16 October 1956 


Page 3, paragraph 3.5.1.1, line 1: Delete “acrid smoke” and substitute “toxic 
fumes.” 

Page 5, paragraph 3.5.9, line 3: Delete “14-20” and substitute “14-28.” 

Page 6, figure 2: Delete and substitute the attached figure 2. Figure 2 forms 
page 2 of this amendment. 
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General Haucren. The change was dated December 26, 1956, and, 
in its entirety, it includes three items. It changes a certain line to de- 
lete “acrid smoke” and substitutes “toxic fumes.” In another line in 
another paragraph, delete “%4-20” and substitute “%-28.” And in 
another part, on a figure, delete and substitute the attached figure 2. 
And figure 2 forms page 2 of this amendment. Here is another figure 
which is substituted. 

These are very minor changes. 

Mr. Sruuts. This doesn’t mean that your old qualified products list 
is thrown out, then ? 

General Haucen. No; it does not. 

Mr. Struts. At what point does it get thrown out? 

General Haugen. If there is a change in substance, of course, there 
must be new—people must qualify for a new list, if there is a real 
change in the specification, as there was in March of last year. 
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Mr. Srutrs. My reason for asking that, General, is, as Mr. Heyer 
has already intimated and I think later in the statement probably 
goes into more detail, if you do not know how many items you are 
likely to want, how often you are going to refine them—and, as you 
know, everything in an aircraft today Sent getting changed all the 
time—how is a smal] business or how is any business going to justify 
the year and a half it takes, the twenty or thirty thousand dollars it 
might cost to get onto a QPL only to find that the minute you get on, 
instead of 17 pounds it is now 16 pounds, instead of one kind of smoke 
it is another kind of fume and, therefore, you go through it all again. 
This is obviously impossible for a man whose firm makes—not re- 
ferring to your firm, sir—makes $20,000 a year. He is not going to 
stake it all on one QPL; and I hope you folks realize that. 

Mr. Gotpren. Mr. Stults, you have stated a problem that is broader 
than the QPL. It is much broader than QPL. Time just marches on, 
and you get more modern. And, as a matter of fact, industry itself 
helped us change this item by coming in with better mousetraps. 

Mr. Srurrs. One thing occurs to me. There is a certain thing such 
as pretesting, which I assume is QPL, and there is also posttesting. 
That is, if you know that you need a thousand of these items and you 
let a lot of people bid on them according to specifications, then couldn’t 
you give them the test and be just as sure that they are going to work 
as if you had tested them before the bids were let ? 

Mr. Goutpen. You could in certain cases. 

Mr. Sruxrs. Senator Smathers has said that certainly this com- 
mittee doesn’t want to send up a B-52 and have it fall apart. On the 
other hand, you can test these things either before or after the bids. 

Mr. Gorpen. Yes. Testing is time consuming, however. And this 
is one of the conditions that must be kept in connection with putting 
the things on QPL. What happens is that after an award—this is 
one of our hardest problems—we make an award to a lot of these on 
first article approval basis, on the theory that he will submit his first 
article and then we can test it, and I wish I could tell you how many 
problems we have run into where we expect a fellow to submit a 
good article, say, on January 1 of the year and somehow it happens 
to come in 3 or 4 months later and it is rejected because it doesn’t 
meet cold test or a reliability test, and probably around October he 
gets his first article approved. 

Now, these are not isolated cases, there are many such cases, and 
in some respects this QPL basis helps small business, I feel. It fore- 
warns him also that we see a problem in this particular kind of 
selected equipment that maybe even a competent manufacturer 
doesn’t see, because we have the experience with it. And again I 
don’t want to be paternalistic, but I have seen it happen, and | have 
seen small businesses go broke in some cases where they have just 
spent literally 2 and 8 times the amount of the contract trying to 
qualify the first article after they have got a contract. 

We hear these cases in our office, and they are sad. 

Senator Smatuers. Mr. Heyer, what do you think about all this in 
relation to your particular problem? How does this sound to you; 
does it sound reasonable and fair? 

Mr. Heyer. Well, it may be a very nice approach to talk about 
the B-52 and the importance of our program. I was in the Air Force 
in the last war, and I know just how important these things are. 
It is nice to give a list of all the parts that this simple little rectifier 
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has to operate, but that is really window dressing, and not, I don’t 
think, something that would stand up, Senator, if you, with the 
background—I don’t know what your background is, pareepe it is 
legal—if you were an engineer you would see through the argument. 
For example—— 

Mr. Sruuts. The piece of wire going from this rectifier to the 
other “gismo” could also be considered equally important—I mean 
every piece of it. 

Mr. Heyer. I would like to say this, that every basic piece that is 
used in this unit is bought by Chatham, or by Federal—Federal does 
make their own rectifiers, Chatham does not. 

Senator Smatuers. Bought from them, you say? 

Mr. Heyer. No; bought from a source from which we could buy 
them. The rectifiers, for instance—we could buy the same rectifiers; 
they are already approved for this use. 

enator Smatuers. In other words, they buy them and put them 
together ? 

Mr. Heyer. We know the exact rectifier that is required, even we 
would buy from the same source, because when we contacted the 
rectifier people we found out who was furnishing the unit on the 
previous ae for Chatham. The fan motor, we would buy also. 

Senator Smaruers. Let me see if I understand what you are saying. 
You are saying that while these fellows here—the Air Force— 
say that this is a highly technical and complicated piece of machinery 
which, if it is not working well, would endanger the plane, and so on, 
which we don’t want and they don’t want, and they are inferring that 
there are only a few companies that can make it, which in this case 
happens to be big business, what you are saying is that small com- 
panies can make this with the same reliability that big companies 
can. Is that what you are saying? 

Mr. Heyer. Before they place the contract they send a team around 
to check up on the company. Every contract we get, somebody from 
the Air Force comes around to decide whether we are competent 
to make this particular product. We may be doing a lot of business 
on it, but if we bid on some navigational instrument they would 
turn it down and I wouldn’t blame them, because we can’t make that 
kind of product. 

So if we get the product, or whoever gets it, they go around and 
check up to see if the company is competent to make it. 

Now the parts, the wire, and the transformer we use—we even know 
where the fan motor came from—we would have furnished the same 
motor, and every single part that we put in would have been a dupli- 
cate of what Chatham would have put in or probably Federal would 
have put in, with the exception that Federal makes their own recti- 
fier, and they would have used their own, and we would have bought 
this rectifier probably from International Rectifier Co. So that we 
are talking material—or we would have bought it from Westing- 
house. If we are talking about material, Senator, there is no argu- 
ment that we would have been at no disadvantage over big or small 
companies, because we all buy this material from somebody else. 

Now if you are talking about design, we could hold the whole mat- 
ter up, it would have been perfectly possible for them to have taken 
one of the first approved units of 1,100 purchased from Chatham 
and put it on display, so we wouldn’t have to go through the design 
sabes, That is done every day in procurement. 
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So, then, we would have made this identically that way. If they 
are talking about how good our people are, how skilled our workers 
are in putting these items together, they have their inspectors in our 
plant, right now we have an inspector stationed there who would 
see that we built this thing properly. 

So I don’t see how, on a simple little item of this kind, they could 
fall back on the fact that the whole B-52 would fall to the ground if 
something happened, particularly when there was something else in 
this item which could have been much more serious, which means that 
Chatham or nobody else has been able to meet the specification, 
although they have the contract. 

And that is the fact that there is a little item in here which says 
that the power unit under any overload conditions shall not emit acrid 
fumes, like, if you burn some leaves there are acrid fumes, because 
they might get in somebody’s eyes, or something like that, and a man 
couldn’t see to land the plane. 

Of course, we don’t know where this unit is used. So we just go 
by the specification. And when it says that it should not contain any 
parts that will give off acrid fumes under overload, we assume that 
we have got to make sure that no part will do that. 

We checked with Westinghouse when we tried to buy rectifiers 
from them, and they wrote us a letter, which we would like to put in, 
which states that they would not furnish a rectifier, could not furnish 
a rectifier that would meet the specification, that any selenium rectifier 
is known to give off acrid fumes. 

(The letter from Westinghouse Electric Corp. to Heyer Products, 
Inc., is as follows :) 

WESTINGHOUSE ELecrric Corp., 
MorTor AND CONTROL DIvISION, 
Buffalo, N. Y., January 1, 1957. 
HEYER Propwcts, INC., 
Belleville, N. J. 
(Attention Mr. John St. John, Manager, Government contract division.) 

DEAR Mr. St. JoHN: The following paragraph from the transformer-rectifier 
specification was read by you today by telephone: 

“The rectifier element shall be selenium. The transformer-rectifier unit shall 
not emit acrid smoke that would adversely affect personnel in the event of an 
internal fault or overload.” 

If a fault or overload occurs which causes arcing or burning of the selenium 
cells acrid smoke or fumes may be emitted. Hence it is not possible to supply 
an open-type selenium element which will meet this requirement. 

Yours very truly, 
I. R. Sarra, 
Manager, Rectifier Engineering Department. 

Mr. Heyer. Now they have changed the specification from “acrid” 
to “toxic.” Now we have plenty of reports here that indicate that 
these rectifiers give off not just acrid but toxic fumes. 

Senator Smatuers. I am trying to get a bigger picture than what 
you are talking about. The issue, then, as I see it, between what we 
are saying here, is that the Air Force is saying that it so happens that 
only a few companies can make this. 

Mr. Gotpen. No. May I straighten that out? 

Senator Smaruers. Yes. 

Mr. Gorpen. I am not saying that only a few companies can make 
it. I don’t see any reason why, if Mr. Heyer’s firm or other competent 
small-business firms worked at it, they couldn’t make it. I do know 
that there are very competent manufacturers that have been at it for 
a year, and they have not been able to do it. 
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Senator SmaruHers. May I interrupt you right there. 

You say that you have no doubt but what possibly Mr. Heyer and 
other people can do it? Now that brings up the question of why you 
don’t circularize in the ordinary, nor mal course of events, and let all 
these fellows who might be able to do it have a chance to do it. 

Mr. Gotpen. And the answer to that is that we have done it now. 
I think I tried to explain that back in May there was a mistake made, 
and they should have circularized everybody. 

Senator Smaruers. So, as of this time, you are already circularizing 
everybody with respect to this particular item, and when a matter 
comes up like this particular item in the future, wherever you believe 
that there are some competent small-business firms who can make it, 
you expect to circularize everyone? 

Mr. Gorpen. We do that normally. What happened in this case, 
I tried to explain, the group were w orking on it. 

Mr. Weapocs. Mr. Golden, going back, this matter brings to mind 
a change in the armed services procurement eee that resulted 
from our hearings on the QPL in January of last ye IT am a little 
curious to know how you square this specific proc ivomdkit: where you 
have made an award to a firm which qualified after the bids were 
opened, which is contrary to the wording that was revised in May, 
the new language in the Armed Services Procurement Regulations? 

Mr. Gowen. I am advised—and I don’t know whether I told 
Mr. Shipley or not—but in checking this at Mr. Heyer’s and Mr. 
Shipley’s request, I told you that sev eral were just about coming over 
the goal line, and that Federal—I don’t remember their full name— 

same in the day before the bids opened, and were approved the 27th. 
So that they were actually approved as a qualified source by General 
Haugen’s outfit at Wright Air Development Center at Dayton. 

So, we do show that we anticipated that some others would qualify. 
One actually did. And he got the business, and not the fellow who 
had been qualified since May. It certainly shows fairness, and no 
attempt to divert to any particular one. 

Senator Smaruers. Mr. Heyer, tell us—I have to go in a moment, 
and I know some of you do too—as I understand this particular 
problem with respect to this—I presume this is the rough machinery 
we are talking about, or a part of it—— 

Mr. Gorpen. It is a part of it. 

Senator Smaruers. The way this thing stands now, you say it 1 
unfortunate and you don’t ws ant this thing to happen again, and you 
have assured us that you are going to circularize everyone who might 
be qualified, and some who might not be, but you will let them know 
about these things. 

Now, the committee would take the position, if the Air Force con- 
tinued to do a lot of this sort of thing—you might say, closing the 
barn door after the horse is gone—-and then come up here and tell 
us, we are sorry about it, we made a mistake, and in the future we 
are not going to do it, about the third time we are going to conclude 
that may “be there is some sort of pattern to this thing. 

With respect to this particular matter we are talking about, it 
seems to me that Mr. Golden has very frankly stated that he believes 
that he made a mistake in not circularizing possibly more people who 
could have been in on it. I would trust that kind of thing would not 
happen very frequently. 
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Mr. Heyer, do you have any other complaint with respect to this 
particular piece of machinery ‘ 

Mr. Hyer. Before I touch on that I would like to mention one 
thing. I think that there is another procurement coming up, there 
is not going to be time for anybody to qualify, unless they already 
have the unit in work for about 6 or 8 months, because of the back- 
log of work out there, I certainly don’t see why, having made an error 
of this type already, that in the next procurement they couldn’t just 
take one of these samples which are so awfully important and must 
be engineered so perfectly, and make it available, and then have an 
open advertised bid. Then, whoever is the lowest bidder can go 
in the plant and see if he is qualified to make it, put their inspectors 
in to see that the outgoing product equals that sample that they 
have found to be satisfactory. 

Senator Smaruers. That may or may not be a good idea; I don’t 
know. I would like to hear what you people think about it. 

Mr. Gotpen. Mr. Heyer always gets into that area of “quite im- 
portant.” Very frankly, I don’t mind his bringing these problems 
up, because it makes us take a harder look at them. And we are 
searching our minds on this qualified products list in this area. If 
I may have just 3 minutes, No. 1, I would say, the qualified prod- 
ucts lists are being recognized as a matter of law, they are in the Cata- 
loguing and Standardization Act of 1952. The Secretary of Defense 
is given the responsibility for establishing a list of qualified products. 

They have a time-honored custom for many, many years. They 
are sanctioned by the Armed Services Procurement Regulations: 
the General Accounting Office has been aware of our regulations on 
this for a long time. There is nothing sinister about them, and we 
think they are a very good thing, we think they are good for the Air 
Force and they are good for business. 

What we are worried about is this: If we do limit the qualified 
products list to the right kind of items—and they should be the kind 
of items that fall within the conditions in our regulation, they are 
stringent and they should be—but once we do that, and we have asked 
businesses, both large and small—and as small business, Mr. Heyer 
has participated in some of our qualified products lists—after they go 
ahead and do put some money, and time, and effort into the thing, we 
have then got the problem, if we really mean it, should we stick to 
the rules we have laid down. 

Is it fair to people whom we have notified of a qualified products 
list procedure, after having actually gone through it, and having set 
up the list and they have been qualified, is it then fair to them as 
well as to us to say, the rules are off, anybody who wants to come 
in now can do it? 

Senator SmarHers. What do you think about it, Mr. Heyer? I 
think he put his finger on the problem there. The question is, do you 
encourage, for example, yourselves to develop a piece of equipment 
which you want and on which your company spends 3 or 4 months 
in effort and energy, and then after having developed it and per- 
fected it in a fashion that they want, is it fair to say: Now we are 
going to put this on display and let everybody bid against it? Is 
that correct? Would you like to be the man who had done the pilot 
work, so to speak ? 
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Mr. Heyer. I have frequently. I am used to that, I expect it, so 
does everybody else in business. There is no reward for people who 
make computations on a fighter plane, a training plane, there are com- 
panies that spend hundreds of thousands of dollars or maybe millions 
developing a plane, and I read in the paper that certain planes were 
selected and all the rest were thrown out, they just took a chance on 
that. 

We all expect to do that. If there is any obligation on the part 
of the Air Force to the Chatham Electronics for developing that, it 
should be done in a regulation manner, they should give them a re- 
search and development contract of some kind and pay them for it. 

If there is no responsibility, they shouldn’t say to me, these fellows 
did all this work and we have to give them a contract, and we can’t 
let you in this and let you look at this engineering. Once they buy 
this product—I own a little piece of it, I am a taxpayer, you own a 
little piece of it, and you can show it to every one, and if there is no 
patent, there is nothing to prevent any one from examining it. 

Mr. GotDen. We know that. And we suggested that they come in, 
once they have picked the right qualified product we say, we have got 
the rights to this, this is the time, come in and qualify it, because it 
is a peculiar item that we haven’t the time to spend testing during a 
contract. We want to be sure it is readily available. 

Mr. Srutts. How much time does it take you to test it? If Mr. 
Heyer sent you one next week, would you have it ready in 2 weeks? 

Mr. GoupEN. No. 

Mr. Sroutts. If time is so much the essence, why does it have to go 
to Wright-Patterson, where apparently there is a long delay, accord- 
ing - Mr. Heyer; why don’t you ask Detroit or somebody else to 

0 it 

General HauGen. Only in rare cases does the item actually go to 
Wright Field under the circumstances Mr. Heyer has mentioned. 
The qualification test for the qualified products list procedure really 
involves two series of tests. One is the test that any manufacturer 
must do to assure himself that the item he is building is indeed satis- 
factory, and will operate to the customer’s desires. 

We ask people seeking to qualify their products to submit us evi- 
dence of those tests that they have run. And we give them the 
further advantage that they may run them themselves, or they may 
have any friendly commercial enterprise run them for them, if they 
don’t have the equipment—and there are many commercial testing 
laboratories in the country that are well known and do this work for 
them. 

Once they have submitted this evidence, then, that their prod- 
uct does, indeed, meet our requirements, they submit to us a sample 
and this evidence in the form of a test report, and it is then up to us to 
determine whether or not it is worth spending Government money to 
run an additional test. We certainly maintain the option of doing so. 
And if we do, this, of course, is on us, it is not only done in our own 
laboratories, if we don’t have the capability under that particular item, 
we get it done in a commercial testing laboratory too, at our expense, 
by the way. 

The second of those two test procedures is what is commonly referred 
to as the qualification test. And in frequent cases the evidence that 
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is submitted by the man submitting the product is satisfactory to us. 
We examine it in detail and find that everything has been covered, 
it is clearly evident that the item meets our requirements, then we 
dispense with the second qualification run. 

Mr. Srutrs. You mean, then, that if Mr. Heyer or anyone else 
who wished to put in this item got, let us say, Detroit, or Dow, or 
one of these other testing outfits, to run a test, and they gave a very 
good report, this might be sufficient for you people, and they could do it 
then presumably much more rapidly than you could do it yourself? 

General Havucen. Rapidly, perhaps, certainly, if the test report 
were complete, we would accept it. 

Now we would want to see the report. We just wouldn’t want to say 
that somebody had tested it and they had found it satisfactory. We 
would want to examine the report and reserve for our own judgment 
whether or not the item had met our requirements. 

Mr. Sruuts. This seems to be something that happens to Mr. Heyer 
very frequently. I think Senator Smathers will remember the first 
year he was on the committee Mr. Heyer tried to make a circuit tester 
for the Ordnance Department of the Army, and they said, since it was 
going into Korea, they had to have something really superduper. We 
got all the testing labs in, and finally Ordnance had to back out. For 
that same reason I think this committee is somewhat hesitant when 
you say that nobody can test it but you. 

General Haucen. Well, we do not make that statement. 

Mr. Heyer. The actual test time is 45 days, if everything goes 
through satisfactorily. Ifa sample were made available, for instance, 
it would eliminate all experimental engineering models, you would 
start right in from one that had passed, the time being 45 days to go 
through a commercial lab. And the delivery on this particular item 
goes into 1958. 

Senator Smartuers. On this item? 

Mr. Heyer. The contract that was just let to Federal, the one that 
we are talking about, goes into 1958. We asked them if they wouldn’t 
get their immediate requirements, cut the size of the contract down, 
and get their immediate requirements on the negotiating basis, and 
then put the rest to open bid, and then, if they made a sample ready, 
there would be no problem at all, the delivery goes up to February of 
1958. 

Mr. Gotpen. Our statement covers the urgency factor, and we can 
put it in the record, in view of the time problem here. 

Senator Smaruers. Yes, sir. We will insert that in the record. 


(The statement referred to by Col. James J. Treacy, Chief, Procure- 
ment Policy Division, USAF Headquarters, is as follows:) 


STATEMENT OF CoL. JAMES J. TREACY, CHIEF, PROCUREMENT POLICY DIVISION, 
DIRECTORATE OF PROCUREMENT AND PRODUCTION, DCS/MATERIEL 


AIR FORCE USE OF QUALIFIED PRODUCTS PROCUREMENT AND ITS EFFECT 
ON SMALL BUSINESS 


Mr. Chairman and members of the committee, the Air Force considers it a privi- 
lege to be afforded the opportunity to discuss with you the topic of qualified 
products and how the use of what is commonly referred to as a qualified prod- 
ucts list fits into our procurement activity. It is an appropriate subject because 
its use is an important and vital tool in our procurement program and there exists 
much misunderstanding in regard to it. 





136 GOVERNMENT PROCUREMENT—1957 


Qualified products, by whatever name they are called, are not new. They have 
been used both by the services and industry for a long and continuous period. 
The policy as set forth in the armed services procurement regulation, which gov- 
erns the military services, provides that a qualification test requirement may be 
inserted in a specification for a product only when one of the following conditions 
exist : 

(a) the time required for testing after award would unduly delay delivery of 
the supplies being purchased ; 

(bv) the cost of repetitive testing would be excessive ; 

(c) the tests would require expensive or complicated testing apparatus not 
commonly available : 

(d) the interest of the Government requires assurance, prior to award, that 
the product is satisfactory for its intended use; 

(e) the determination of acceptability would require performance data to 
supplement technical requirements contained in the specifications. 

This is the way the system works. Specifications describing the new item are 
prepared when Air Force requirements dictate a need. If one or more of the 
five conditions precedent are present a qualification-test requirement may be 
incorporated into the specification. This is done by the cognizant Air Force 
laboratory which is situated in one of the several research and development 
centers. The specification is reviewed by Air Materiel Command offices and by 
the Directorate of Engineering Standards, Wright Air Development Center. 
The information in regard to that specification is forwarded to Headquarters, Air 
Materiel Command, which organization is responsible for notifying all known 
manufacturers who have expressed an interest in providing the item to the Air 
Force. As new scientific breakthroughs occur specifications may be changed to 
take advantage of significant advances. 

All specifications approved for Air Force use are listed in a publication known 
as the Index of Specifications and Related Publications (used by) United States 
Air Force. All such specifications which have in them a requirement for appli- 
eation of the qualification-test procedures are clearly identified in this index. 
Copies of this index may be obtained by a manufacturer, on request, from the 
commander, Air Materiel Command. As a result an interested manufacturer has 
two sources open to him from which he can obtain information in regard to a 
required item which may be subjected to the qualification-test procedure. One 
method is actual notice, the other constructive notice. 

Those manufacturers who are interested obtain from the Wright Air Develop- 
ment Center engineering data, specifications, and instructions for authorization 
of tests. They must then supply an item, along with the necessary data, for eval- 
uation by the Air Force. If the product so tested passes all the tests, the manu- 
facturer is then placed on the qualified products list. 

These lists and the related specifications are subjected by Air Force regula- 
tion to a semiannual review. The latest figures indicate that there were 900 such 
Air Force specifications listed in the Index of Specifications. The last semi- 
annual review identified 177 of these specifications from which the qualified 
products list requirements are being deleted. 

In our concern for an effective qualified products list system within the Air 
Force, last spring a review of the system was initiated by Headquarters AMC and 
the WADC. This was an endeavor to assure that a completely workable and 
enforceable system was in practice. Both the procurement and engineering 
aspects, as well as the industry aspect, were thoroughly considered. As a result 
we have established a much closer mutual concern between procurement and 
engineering activities over the qualified products list system. This improved 
understanding resulted in a new regulation in each command which provides that 
only after the most careful review by both AMC and WADC can a required item 
be subjected to qualified products list procedures. In addition, the regulations 
provide that both commands will individually and jointly undertake the neces- 
sary measures to aggressively stimulate industry participation in the qualified 
products list program. In order to make every effort to qualify an appropritate 
number of sources, publicity information has been drafted and will be released 
with trade magazines, manufacturers associations, and to manufacturers in 
industries concerned with the items that are subject to the qualified products list 
procedures. It is planned that individual letters will also be written to the 
manufacturers of the types of items that are included on the qualified products 
list where more qualified sources are needed. These letters will be forwarded in 
order to be received by the manufacturers at approximately the same time the 
notification appears in the trade journals. We feel, therefore, that both Head- 
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quarters AMC and WADC have, during the past year, made excellent progress 
in the qualified products list area. 

It has been alleged that the qualified products list procedure is detrimental to 
small business in that many small businesses are unable or unwilling to develop 
with their own money items for which they have no assurance that they will 
receive a Government contract even after they have successfully passed the 
qualified products testing. The most recent figures show, after eliminating 
duplication of names on the various lists, that there were, as of the date of the 
survey, 952 small business concerns qualified and 841 large business concerns 
qualified. Four hundred and forty-eight of these lists reflect at least one small 
business as a qualified source. 

Because of the somewhat complex history of the G—1 power supply unit and its 
importance to vital Air Force programs, I think it would be well to review this 
matter at some length in connection with the specific case which we are about 
to discuss. 

The G—1 power supply unit is a 28-volt, 100-ampere transformer-rectifier used 
to convert AC electrical power to DC electrical power on the Strategic Air Com- 
mand’s B-52D and KC—135A aircraft. The G—1 units are vital to the operation 
and safety of these airplanes. Specification MIL—P-7212, covering this item was 
originally issued by the Air Force on July 16, 1951. 

Shortly thereafter a need developed for additional DC power on the B-36. 
Units of the type described in MIL—P-—7212 were procured. With the exception 
of the first three prototypes (purchased by the prime contractor), all power 
supply units for the B-36 program were purchased by the Air Force. The last 
procurement under MIL—P-7212 was made in fiscal year 1953. 

From the inception of the B—52 program until July 1, 1954, Boeing Airplane 
Co. procured the power supply units for the B—52 aircraft under Boeing specifi- 
eation 10-1977G. This Boeing specification cited MIL-P-7212. The weight of the 
unit then used was 28% pounds. Units manufactured by the General Blectric 
Co. and Federal Telephone & Radio were approved for procurement. 

At about this time the Air Force assumed procurement responsibility for 
the procurement of power supply units for B-52 aircraft as Government- 
furnished aircraft equipment (GFAE). Beginning in January 1955, therefore, 
the Air Force made two purchases under Boeing Specification 10-1977G. Both 
were negotiated contracts. 

Contract AF29267, January 1955; General Electrie Co., 39 units. 
Contract AF31915, January 1956; Federal Telephone, 1,459 units. 

From the inception of the B-52 program the Air Force pursued with the Boeing 
Airplane Co., a very aggressive weight reduction program. In keeping with 
this program, several companies had been trying for some time to produce a 
lighter weight power supply unit. Chatham Electronics Co. succeeded in 
developing a significantly lighter unit prior to March of 1956. In March of 
1956, therefore, the Air Research and Development Command, issued a new 
specification (MIL—P-7212A) taking advantage of the technical advances proven 
practical by the Chatham self-sponsored development. This specification also 
combined the essential requirements of MIL—P-7212 and Boeing 10—-1977G. Its 
weight of 17 pounds constituted a considerable savings over the 28% pound 
earlier version. This saving is particularly valuable in view of the fact that 
nine units are installed in each B-52. 

After the new specification was published, the Chatham item was established 
as a qualified product on May 25, 1956. Prior to that time Westinghouse, 
Bendix, Bart Messing, General Electric and Federal Telephone, in addition to 
Chatham Electronics, had indicated considerable interest in producing a unit of 
this type. Consequently, when Chatham succeeded in qualifying its G—1 unit the 
other five firms who had displayed early interest were notified of the addition of 
this item to the qualified products list. Industry in general was not circularized 
at that time. However, it should be noted that Heyer Products Co. was well 
acquainted with the qualified products list procedure and its requirements at 
that time and could have submitted for approval any items which it wanted 
included on the qualified products list. 

In July of 1956, shortly after Chatham's qualification, negotiations were begun 
for approximately 1,100 of these units. In addition to Chatham, General Elec- 
tric, Federal Telephone and Bart Messing (the other firms attempting to qualify) 
were included in these negotiations. The resulting contract, which was the last 
procurement of these items prior to the one here at issue, was awarded to Chat- 
ham Electronics on November 19, 1956. Chatham was not only the sole qualified 
producer, but also was the low offeror among the four companies solicited. 
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In October of 1956, in connection with the procurement of the G—1 unit now 
in question, 139 possible producers of this equipment were sent MCP form 139 
which requested an indication of their interest in being furnished a bid set. The 
Heyer Products Co. was included on the Air Force sources list and was furnished 
a copy of MCP form 139 at that time. This form was returned by the Heyer 
Co. over the signature of Mr. St. John and the company was automatically 
furnished a bid set along with 79 other companies indicating an interest in the 
procurement. Subsequently, 31 additional companies who were not on the 
original bidders list requested and were furnished bid sets for this procurement. 

On November 27 1956, invitations for bids were actually issued. It is true 
that at that time Chatham Electronics was still the only firm which had qualified 
its product. Consequently, the procuring activity was faced with the difficult 
decision as to the best method of procurement to be used in this case. Three 
alternatives were considered to be available. The procurement could have been 
made by a sole source negotiation with the only qualified producer; it could 
have been made by advertised bidding with a requirement for “first article 
approval”; or it could have been made as was done in this case, by advertising, 
using the QPL procedure. This is consistent with our recently reemphasized 
policy of encouraging maximum formal advertising. 

It should be noted in this regard that, even though only one firm had at that 
time qualified a preduct, both Federal Telephone and General Electric, approved 
producers of the earlier item, had been attempting to qualify units to the new 
specification since March 1956, and such qualification was expected imminently. 
Bart Messing had also been attempting to qualify a unit for some time and 
might well have succeeded prior to bid opening. Significantly, Federal Tele- 
phone was officially qualified on December 21, 1956, by letter from Wright Air 
Development Center, but was for all practical purposes actually qualified about 
a week earlier. The successful bidder in this procurement was Federal Tele- 
phone, not Chatham. 

With regard ‘#* the possibility of making this an advertised procurement on 
the basis of the “first article approval,’ there were several important factors 
dictating against this course of action. I would like to discuss these factors 
at some length since this method of procurement offered the only other solution 
if a qualified product had not been required. As noted above, the efforts of 
Federal Telephone, General Electric, and Bart Messing, in attempting for an 
extended period to qualify a product, indicated the complexity of the problem. 
Further, the Air Force has experienced great difficulties on procurements of 
similar items in the recent past when the successful bidder has had serious 
problems in producing an acceptable first article on time. I think it is pertinent 
to mention that some months ago Heyer brought a somewhat similar procurement 
action to our attention. In that earlier case our examination of the requirements 
involved convinced us that the procurement could be split and a portion awarded 
pursuant to formal advertising on the basis of “first article approval.” Con- 
sequently, the instant procurement action, including the requirements problems 
pertinent thereto, was very carefully reviewed again by the Air Materiel 
Command and Headquarters USAF. During this review it became apparent 
that the urgency of our requirements for these items was such that even the 
possibility of delay could not be tolerated. As indicated above, these power 
units are for installation in the B-52D and KC-135A, and it was the considered 
judgment of our most responsible procurement officials that any split procure- 
ment, a portion of which would be predicated on “first article approval,” would 
jeopardize production continuity of these aircraft, the delivery of which is so 
extremely urgent to the country’s defenses. 

It has also been alleged that this procurement was not made in compliance 
“with the qualified product provisions of the Armed Services Procurement 
Regulations.” Some of the questions pertaining to this point have been dis- 
cussed above. With regard to the question of the necessity for inclusion of this 
item on the qualified products list, however, the following points should perhaps 
be stressed again. This unit is used in our most vital aircraft programs and is 
a safety-of-flight item. The efforts of competent producers over extended periods 
of time to qualify indicate the complexity of the problem. The urgency involved 
in the procurement of these items was such that even the possibility of delay 
could not be tolerated. Far from failing to meet the requirement of 2-502 of 
the Armed Services Procurement Regulations, therefore, we feel that this item 
typifies the situation in which QPL assurance is required. 

Our conclusion in this case that we had to proceed along the lines we followed 
does not imply that we are entirely satisfied with all aspects of this matter. On the 
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contrary, we believe that industry generally should have been circularized in, or 
shortly after, May 1956, rather than later in the year, even though there was 
involved only a revision of a long-standing existing specification. We are now 
revising our regulations to preclude a recurrence. 

The emphasis being placed on this important aspect of our procurement system 
is of a continuing nature. As recently as last week the memorandum of 
understanding between Headquarters AMC and the WADC has been extended 
to include all centers under Air Research and Development Command. The 
fact that the legality of this procedure has been challenged led the Air Force 
to immediately refer this matter to the Department of Defense for study. 

Senator Smaruers. I’m sorry that I must leave soon. 

Mr. Gotpen. May we do one thing ? 

Senator SMATHERS. Yes. 

Mr. GowveNn. This selenium problem that was mentioned as being 
possibly dangerous, I don’t think we can afford a close the hearing 
without letting General Haugen give you a 1-minute statement of 
Air Force test experience as to the fact that selenium is not dangerous 
to the operation. I think we have to get that in the record to counter- 
act any possible statement that we are not taking care of our boys. 

(The technical memorandum entitled “Health Hazard of Selenium 
Rectifiers,” furnished by General Haugen, is as follows :) 


Wricut AtR DEVELOPMENT CENTER, AIR RESEARCH AND DEVELOPMENT COMMAND, 
UNITED STATES Arr FORCE, WRIGHT-PATTERSON AIR FORCE BASE, OHIO 


Technical memorandum Equipment Laboratory 
WCLE~TM-57-16 Directorate of Development 
February 25, 1957 Project No. 913A 


HEALTH HAZARD OF SELENIUM RECTIFIERS 


I. PURPOSE 


To determine whether or not the use of selenium rectifiers in airborne trans- 
formers rectifier power supplies constitutes a hazard to flight personnel due to 
the possible emission of gaseous selenium products during a rectifier burnout 
or failure. 

Il. FACTUAL DATA 


1. Selenium rectifiers have been used in aircraft as a means of converting 
alternating current electrical power to direct current for at least 10 years. 
There has been no known case of selenium poisoning due to rectifier failure 
that has occurred during the above service experience. However, notwithstand- 
ing this service experience, concern continues to be expressed in some quarters 
regarding the hazards of selenium fumes should such failure occur. 

2. This concern over the use of selenium rectifiers first arose several years 
ago in the television industry and was the subject of many investigations to 
determine the safety of selenium rectifiers. An evaluation of some of these 
previous investigations pertaining to toxic effects of selenium fumes has been 
reported in information letter No. 6 titled: “Health Hazards From Selenium 
Rectifiers,’ published in 1954 by the Office of the Surgeon, Headquarters, Air 
Materiel Command. This report, concluding that the health hazard following 
the burnout of selenium rectifiers in aircraft is minimal, was based on the results 
of tests conducted on selenium rectifiers of relatively small current carrying size 
not much larger than 1 inch square in plate area and capable of carrying only 
200 milliamperes of electrical current. ‘These small size rectifiers are used pri- 
marily in electrical equipment such as radios, radar, and television sets. 

3. Selenium rectifiers currently being used in airborne power supplies have a 
much larger power rating and are therefore, generally speaking, much larger 
in plate area than those in electronic equipment previously studied. In addition 
a test requirement to determine the degree of toxicity of these selenium recti- 
fiers is not covered in any power supply specification. The current concern over 
their use appears to be based mainly on the factor of size, the theory being that 
the larger the rectifier plate area the greater will be the quantity of gaseous 
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selenium products emitted. This theory is not considered valid for the following 
reasons: 

(a) Rectifier breakdown due to overvoltage results in the burnout of small 
spots on the rectifier plates. These spots will be the same size on large plates 
as on the small plates and will usually burn themselves clear. 

(b) Rectifier breakdown on overload or short circuit will occur at localized 
hot spots and will either burn clear or solidly short circuit the plate. The area 
involved in the burnout will usually be relatively small and in no case will be 
proportional to plate area. 

4. In view of the doubts which have arisen as to whether a failure of these 
larger size selenium rectifiers would result in emission of a sufficient quantity 
of toxic fumes as to affect personnel and thus become a hazard to flight safety, 
a review was made of existing data (bibliography included in appendix D) to 
determine validity of these doubts. Results of this review were inconclusive. 
It was, therefore, considered advisable to conduct tests on the power supplies in 
question so as to remove all doubts as to whether the selenium rectifiers should 
or should not be considered a hazard. 

5. Two power supplies of different manufacturer but of the type currently being 
used in B-52 aircraft were used for the study. The tests, which were conducted 
with the assistance of the Aero Medical Laboratory and the Materials Labora- 
tory, consisted of inducing failure of the respective rectifiers by overloading the 
units. No circuit protection was provided for the power supplies during these 
tests. This was done in order to prolong the induced faults to maximum dura- 
tion and thereby to produce maximum fume emission by simulating an ex- 
tremely abnormal, if not improbable, condition where the aircraft circuit protec- 
tion would be inoperative during rectifier failure. 

6. Tests: The methods and results of tests conducted are presented in ap- 
pendixes B and C. Also included are the Aero Medical Laboratory's toxicological 
interpretations of fume emission produced by the rectifier failures. 

7. Summary of test results: Chemical analysis of the air samplings taken 
during burnout tests of the two units showed that there were no selenium fumes 
emitted from one and the amount of selenium fumes emitted from the other 
unit was not enough to be considered a hazard, although the threshold limit 
value (TLV—the quantity of a toxic material which can be inhaled for 8 hours 
per day for years without noticeable toxic effect) was exceeded. This threshold 
limit value (TLV), however, is primarily accepted as a standard for a ground 
environmental condition where the concentration of toxic material in a given 
volume of air would be constant. Such a condition would not be true in aircraft 
environments due to the normal high ventilation rate of aircraft cabins and short 
duration of fume production. The following additional findings were also noted. 

(a) In neither failure was there any indication of the presence of hydrogen 
selenide. Hydrogen selenide is a gaseous selenium compound known to be toxic. 
Absence of this toxic compound was noted despite the fact that gas samples were 
taken in the immediate vicinity of the shorted rectifier plates. 

(bv) The fume production in both rectifier failures was of short duration even 
though the rectifiers were energized during the entire burnout time in order to 
effect maximum emission. Quantitative analysis by the materials laboratory of 
the air samplings taken during these failures showed there were not enough 
selenium fumes emitted to be considered a health hazard. 

(c) In each failure produced, the fault was localized in a small section of the 
rectifier assembly. Such failure is typical of this type equipment, the fault 
occurring at the hottest point resulting in melting of electrode material, eventual 
breakdown and open circuit of the rectifier. 

(d) Fume emission from one unit resulted in findings of a small amount of 
selenium oxide in addition to elemental selenium. The amount of selenium oxide 
produced was not sufficient to be considered a hazard to flight safety. In the 
rare cases where a rectifier would burn out in service the minute quantity of 
selenium oxide produced condenses to a solid state at a temperature of 595° F. 
or below and quickly deposits on cooler areas. 

(e) Although test conditions were such as to effect maximum fume emission 
the resulting amount of selenium fumes produced was insufficient to be con- 
sidered hazardous to personnel. In actual service should rectifier failure occur, 
fume emission would be even less. Like most other electrical equipment in- 
stalled in aircraft, power supplies are normally provided with individual protec- 
tion, either circuit breakers or fuses. Electrical current to the power supply 
would be interrupted almost immediately thus halting fume emission. In addi- 
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tion, rectifier plates have a fail-safe feature in that they usually open-circuit 
rather than short circuit under overload conditions. 

(f) In the test where selenium fume emission exceeded the threshold limit 
value (TLV) the amount of selenium fumes emitted if dispersed in a 600 cubic 
foot volume would have an average concentration of 1 megacycle/cubic meter or 
10 times the TLV. The same amount of fumes would therefore be inhaled in 
0.8 hours as would be inhaled in 8 hours at the threshold limit value (TLV) con- 
centration. In view of the fact that selenium gases resulting from rectifier fail- 
ure can exist in aircraft only a few minutes the amount of fumes emitted were 
not considered a hazard. 

(g) The test results of the burnout of the two rectifier units may be regarded 
as typical of most rectifier failures under the extreme conditions shown. These 
extreme test conditions are most unlikely in operational United States Air 
Force aircraft due to the safety factors mentioned, therefore conclusious as 
reported have been based primarily on these operational safety factors supported 
by the limited rectifier burnout test results. 


ILI. CONCLUSIONS 


1. The use of selenium rectifiers in airborne transformer rectifier power sup- 
plies does not constitute a health hazard to flight personnel should a rectifier 
burnout occur. 

2. The size of the rectifier has no bearing as to the quantity of fumes emitted 
during rectifier burnout. Comparison of results of this study to the previous 
studies made with small rectifier units show that it is possible to produce an 
equal or greater amount of fume emission from burnout of small-size rectifiers as 
from large ones. 

IV. RECOMMENDATIONS 


None. Data merely submitted. 
Prepared by Ben Katowlk. 


PUBLICATION REVIEW 


This report has been reviewed and is approved. 


GeorGE Kirzes, Chief, Biochemistry Section, Physiology Branch, Aero Medical 
Labartory. 

JAck BoLLerup, Colonel, USAF (MC), Chief, Aero Medical Laboratory, Direc- 
torate of Research. 

J. E. Row.LanpD, Chief, Systems and Power Conversion Section, Electrical Branch, 
Equipment Laboratory. 

W. T. Harpine, Technical Director, Equipment Laboratory. 





WCLE-TM-57-16 
APPENDIX A 


DISTRIBUTION List (53) 


WCLEE. (1) 

WCOSP. (1) 

WCREM. (1) 

WCRET. (1) 

WCIS. (2) 

WCRDF-2. (2) 

MCPI. (2) 

MCPEA-E. (1) 

Boeing Airplane Co., Seattle, Wash. (2) 
Consolidated-Vultee Corp., San Diego, Calif. (2) 
Lockheed Aircraft Corp., Burbank, Calif. (2) 

North American Aviation, Inc., Los Angeles 46, Calif. (2) 
Northrop Aircraft, Inc., Hawthorne, Calif. (2) 

Glenn L. Martin Co., Baltimore, Md. (2 

Republic Aviation Corp., Farmingdale, Long Island, N. ¥. (2) 
Fairchild Engine & Airplane Co., Hagerstown, Md. (2) 

Bell Aircraft Corp., Niagara Falls, N. Y. (2) 
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Hughes Aircraft Co., Culver City, Calif. (2) 

Douglas Aircraft Co., Long Beach, Calif. (2) 

McDonnell Aircraft Corp., St. Louis, Mo. (2) 

Bu/Aer EL 524, Washington, D.C. (2) 

Deputy Chief of Staff, Development Headquarters, USAF, Washington 25, 
D.C. (2) 

Director of Procurement and Production, Attn: Lt. Col. Seldon L. Baird, Head- 
quarter USAF, Washington 25, D.C. (2) 

International Rectifier Corp., Attn: Mr. Arno Nash, 1521 East Grand Avenue, 
El Segundo, Calif. (2) 

Westinghouse Electric Corp., Attn: Mr. I. R. Smith, Box 2025, Buffalo 5, 
Nea. (2) 

Heyer Products Inc., Attn: Mr. John St. John, Belleville 9, N. J. (2) 

Chatham Electronics Inc., Attn: Mr. Warren Masters, 630 West Mount Pleasant 
Avenue, Livingston, N. J. (2) 

Federal Telephone & Radio Co., division of I. T. & T., Attn: Mr. Leonard Heil- 
man, San Fernando, Calif. (2) 

General Electric Co., Attn: Mr. Ray Topper, 1200 Market Avenue, West Lynn 
3, Mass. (2) 

REPORT NOTICES 


When Government drawings, specifications, or other data are used for any 
purpose other than in connection with a definitely related Government procure- 
ment operation, the United States Government thereby incurs no responsibility 
nor any obligation whatsoever; and the fact that the Government may have 
formulated, furnished, or in any way supplied the said drawings, specifications, 
or other data, is not to be regarded by implication or otherwise as in any 
manner licensing the holder or any other person or corporation, or conveying 
any rights or permission to manufacture, use, or sell any patented invention 
that may in any way be related thereto. 

The information furnished herewith is made available for study upon the 
understanding that the Government’s proprietary interests in and relating 
thereto shall not be impaired. It is desired that the Judge Advocate Office be 
promptly notified of any apparent conflict between the Government’s proprietary 
interests and those of others. 


APPENDIX B 
METHODS AND RESULTS OF TEST No. 1 


1. A complete selenium rectifier assembly (rated 100 amperes, 28 volts) con- 
sisting of 2 stacks of 12 (4 x 6 inch) plates was removed from a General Electric 
Co. Type G—1 transformer rectifier power supply part No. 6RS964F38, and sub- 
jected to a progressive overload of 100 to 175 amperes at a constant output 
voltage of 25 volts over a period of approximately 1 hour. A cylindrical pyrex 
glass chamber (40 liter volume) enclosed the rectifier stacks to permit air 
sampling of any airborne burnoff products. Suitable equipment was inserted 
into this chamber to sample both the particulate matter and vapors produced. 
A portable air pump was attached to withdraw air from the chamber through 
this air sampling equipment at the rate of 3 liters per minute. This pump was 
operated for 7 minutes during and just after rectifier burnout took place. Plate 
temperature was measured by means of two thermocouples in each stack placed on 
the outer edge of the plate and connected to a multichannel recorder. Burnout 
occurred when the recorded temperature of 1 plate near the burnout 
point reached a maximum of approximately 220° C. Deformation of plates due 
to spot heating caused point contact between two plates and arcing occurred 
with undetermined high temperature, flame, smoke, and fumes. The trans- 
former, although not in the test chamber, also caught fire at this time due to 
overheating caused by the overload. The actual site of burnout involved three 
plates of one stack; the remaining plates showed occasional blistering under 
the surface barrier coatings. 

2. Chemical analysis of samples obtained was performed by the Materials 
Laboratory, WCRTY, to determine the amount of selenium, selenium oxide, and 
hydrogen selenide that were present in the chamber. Qualitative analysis using 
X-ray fluorescence and X-ray defraction methods showed cadmium, cadmium 
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oxide, zinc, selenium, selenium oxide, copper, nickel, possible metal selenides, and 
unknown compounds. Wet chemical methods showed a maximum through any 
one filter of: 


hydrogen selenide 
BOlOMIUM oc oe ec dddendée st leded else eel 9.0 mg. 
RAINE ND asinine kinins nccrcnninnnanbnimatantinmen aaa 0.32 mg. 


3. Towicological interpretations.—Previous reports on the toxicity of fumes 
from selenium rectifiers were evaluated and an information letter No. 6 titled 
“Health Hazards From Selenium Rectifiers” was published in 1954 by the Office 
of the Surgeon, Headquarters Air Materiel Command. The test described above 
was undertaken to supplement previous data with quantitative chemical inform- 
mation on much larger selenium rectifiers than were considered in the past by 
information letter No. 6. 

Although higher relative concentrations of particulate selenium (oxide and 
metal) were found than Drinker et al reported in the A. M. A. Archives of 
Industrial Hygiene and Occupational Medicine, August 1953, no hydrogen 
selenide was found. If the 9 milligrams of selenium removed from 21 liters of 
air from the 40 liter test chamber is extrapolated to a 600-cubic-foot volume 
there would be an average estimated concentration of approximately 1 milligram 
per cubic meter which is 10 times the threshold limit value. (TLV—the quantity 
of a toxic material which can be inhaled for 8 hours per day for years without 
noticeable toxic effect.) The TLV concept accepted for ground environmental 
hygiene is of little value when considering the environmental conditions of the 
infrequent possibility of rectifier burnout, e. g., short duration of fume produc- 
tion, normal high ventilation rate of aircraft cabins and ready access to oxygen 
mask protection. 

After careful study of the present test data it is the opinion of the Aero Medical 
Laboratory that the health hazard following the burnout of selenium rectifiers 
in aircraft currently in use by the United States Air Force remains minimal. 
Information letter No. 6 should still be considered as presenting an accurate 
summary of health hazards to be expected from selenium rectifiers in aircraft 
subjected to current overload sufficient to cause burnout. 


APPENDIX C 
METHODS AND RESULTS OF TEsT No. 2 


1. A complete selenium rectifier assembly (rated capacity 100 amperes, 28 
volts) consisting of one stack of 24 6%4- by 74-inch plates was removed from a 
Federal Telephone & Radio Co. type G—1 transformer rectifier, and enclosed in 
a glass chamber. The assembly was subjected to an overload of 300 amperes for 
approximately 8 minutes. The first sign of a failure about to occur (small wisp 
of smoke) was noted after 5 minutes of overload application. Air samplings 
were immediately taken and continued for 3 or 4 minutes after failure occurred. 

2. Air sampling and chemical analysis for hydrogen selenide showed negative 
results. Visual inspection of the chamber and filter, following rectifier failure, 
showed an absence of particulate matter as dust or fume, although smoke with 
a highly resinous odor was produced at the time of failure. This absence of 
particulate matter was interpreted to indicate an absence of selenium, selenium 
oxide, cadmium, and cadmium oxide as thermal decomposition products of this 
particular rectifier failure. There was appreciable condensation on the cham- 
ber walls of unknown volatile materials present in the smoke and probably 
produced by the thermal decomposition of the protective resinous coating of the 
rectifier plates. 


APPENDIX D 
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Office of the Surgeon, Headquarters, Air Materiel Command, Wright-Patterson 
Air Force Base, Ohio. Occupational and Environmental -Health Information 
Letter No.6. Health hazards from selenium rectifier fumes. 1954. 

Janisz, T., and A, Toppeto, April 7, 1955. Report on selenium rectifiers— 
Health hazards. Prepared on Contract No. DA-—20—089-ORD37070. ASTIA 
report No. AD70067. 

Mr. Sutptey. We have a prepared report on this. And if you can’ 
stay now, could we meet in the morning for a half hour on this? This 
is an extremely important thing tous. There are inconsistent require 
ments in the specifications for ‘this item calling for selenium rectifiers 
in one place , as you see before you, and in another place saying that 
they can’t have acrid smoke or toxic fumes, which the scientists tell us 
this thing producers, it is extremely dangerous to put in these ai 
planes, and we just couldn’t prepare a bid on these specs. 

Senator Smarurrs. Here is my problem. I don’t have it within 
my authority to grant you a single contract, or to say that is right or 
this isright. I don’t have it within my knowledge as far as enginee) 
ing is concerned. Iama legislator, as these other Senators are. W 
are supposed to be making “policy , we are not supposed to be down 
here getting an award for the contractor who isn’t getting the contract. 

I am a little bit out of my field to start with, and I have been all 
afternoon. What I have been trying to do is to get at the basic issue 
as to whether or not small business has been given a fair shake. And 
in all this confusion, which you people thoroughly understand—it !s 
not confusion to you but it is to me—as to who said what to Joe on 
such a night, and whether or not somebody sent a letter out or didn't, 
is a little bit out of my field. 

So what I am saying, what I have been trying to get is, what is the 
issue, do you people make a case which we can conc Jude as a commit- 
tee—and after all, even though I am the only one here at the moment, 
this is a committee—can we conclude that the Air Force is not properly 
giving to small business an opportunity to bid? 

In fact, is the Air Force not circularizing the people who ought to 
be circularized? Mr. Heyer says that he should be circularized. Mr. 
Golden says, well, maybe in this case we did make a mistake, we are 
not going to make that mistake anymore. I have tried to come back 
and say that if he does make that mistake again, then we are going 
to conclude, Mr. Secretary, that there is a pattern developing which 
discriminates against small business. 

We are not here as a committee representing Mr. Heyer; he has 
his own lawyer. I am representing only the people of Florida and 
the people of the United States and the taxpayers. So I am not here 
representing him, I have just as much of an obligation to the Air 
Force as I have to him, and as does this committee. 

I am trying to determine if there is a policy or a pattern of dis- 
crimination against small business. If there is, then we are in a posi- 
tion to do something about it, we are going to stop it. The only way 
we can determine it, of course, is by looking at specific cases. Here 
is one. 

Mr. Golden has said that maybe he did make a mistake in not 
circularizing it; he is going to try to overcome it. But I would like 
to put the problem squarely in your lap, I would say it is the kind of 
thing which the Secretary of the Air Force or his assistants or the 
persons in charge of it should decide not so much with respect to one 
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piece of machinery, or you are going to bog down everything, but, 
whether you are doing everything you can to live up to the intention 
of the Congress with respect to the Small Business Act, and whether 
you are giving as much attention as possible to the small-business 
man ¢ 

There is no doubt that Mr. Heyer is correct that it is much easier 
for Mr. Golden and the Air Force to deal with the big companies 
which make it easier for them, I can understand that. “But, if they 
are actually doing that, they are circumventing the intentions and 
purposes of Congress. 

We come up here every year and have these hearings, and you 
Defense Department people get these charts out and show us what you 
have been doing for small business, and you make a pretty good 
presentation. But 1 can tell you this: it is the sort of thing that small 
business is going to lose out on, unless we make a showing every year. 
And you, Mr. Secretary, must take the responsibility of saying, “I am 
going to find out what this is all about and satisfy myself that this 
particular company is not being discriminated against or any of the 
small business companies are not being discriminated against. 

Don’t necessarily listen to the generals, and so on, because we all 
are inclined to do that. We respect them for what they have accom- 
plished, but they have a pattern of operation which is easy for them. 
Make up your own mind as an independent person who has come to 
represent the civilian side of this thing. Is small business being rep- 
resented? And if they are, we have accomplished all we can do. 
And we ask you to do that. 

Now what you want to put into the record, let’s put into the record. 
After that record is com lod. our Senate Small Business Committee 
will be better able to decide the facts and the significance of this 
case. 

Mr. Sutptey. We have developed something of importance today. 

Senator Smatuers. I think so too. And I think that the fact that 
you have made a complaint—I would not like for you to be hurt 
because you have made a complaint. We welcome this kind of com- 
plaint and we would not want to think that these people are going 
to be punished in any fashion because Mr. Heyer has had enough 
courage to come down here and tell us about a problem that he thinks 
has been wrong. That is what we want, and we thank you for coming 
down here. 

Mr. Gotpen. I am Mr. Sharp’s deputy. I am here in Mr. Sharp’s 
office. I am not the contracting officer. Mr. Sharp has me out trying 
to straighten out these on a policy level. 

It is when Mr. Heyer came to my office several times that 
we straightened out this or equal things. We have no hesitation 
about him coming in, we hope he doesn’t have to, but we have our 
sights on what the right policies are and straightening out pro- 
cedures. 

Senator Smaruers. But, let’s remember this one thing we all know. 
The military services—and I am a reservist in the Marines, so I have 
some idea of what the military gobbledygook is all about—have ways 
and means of saying that this has to be done in an emergency. I 
think these witnesses pretty well exploded that theory by advising us 
that your contract runs to 1958. 
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Of course, you have to put something in the air today; that we un- 
derstand. So you can say it is an emergency at the moment. But 
somewhere along the line you have a couple of years to go yet. We 
know also that you can say that it is of such a highly complicated 
nature, and so on, that you have to have all kinds of tests, you can 
say all that, but, if in your heart you are not interested in protecting 
small business—and you heard me make this speech last year—if you 
have the shades drawn down, then the only thing we can say to you is, 
don’t do it, because if you are doing it you are ‘hurting our economy, 
you are narrowing the extent of our protective capacity, which in 
many ways hurts our national security, because it makes it possible 
to knock out a lot of it in a hurry, and the only thing we are saying 
to you, Mr. Sharp, and you, Mr. Golden, and the other officers here, 
is, let’s try to help small business. 

That is the intention of the Congress, and I am sure it is the in- 
tention of you people. And, while it may be a little difficult for you 
to do it sometimes, let’s circularize, let’s let them participate where 
they can. And, if we can do that, we have dicsoensiiahed something. 

Now everyone has talked but Secretary Sharp. 


STATEMENT OF HON. DUDLEY C. SHARP, ASSISTANT SECRETARY 
OF THE AIR FORCE; ACCOMPANIED BY MAX GOLDEN, DEPUTY TO 
THE ASSISTANT SECRETARY OF THE AIR FORCE (MATERIEL) ; 
BRIG. GEN. V. R. HAUGEN, DEPUTY COMMANDER, WRIGHT AIR 
DEVELOPMENT CENTER, DAYTON, OHIO; COL. J. J. TREACY, DI- 
RECTOR OF PROCUREMENT AND PRODUCTION, PROCUREMENT 
POLICY DIVISION, HEADQUARTERS, USAF; COL. E. H. WILSON, 
CHIEF, AERONAUTICAL EQUIPMENT DIVISION, AIR MATERIEL 
COMMAND, WRIGHT-PATTERSON AIR FORCE BASE, OHIO; ROB- 
ERT L. MANSFIELD, DEPUTY CHIEF, ELECTRICAL EQUIPMENT 
SECTION, ACCESSORIES BRANCH OF AERONAUTICAL EQUIPMENT 
DIVISION, AMC, WRIGHT-PATTERSON AIR FORCE BASE, OHIO 


Mr. Suarp. I agree with everything you say heartily. And that is 
exactly the reason I am here. I have a particularly close interest in 
small business, I have been a small-business man and I have a small- 
business background. I have been terribly interested in this small- 
business program ever since I have been in the Air Force. That is the 
reason I presumed to listen to this argument today, because I like to 
hear the other side of the story, because I have always welcomed small- 
business men to come into the Pentagon and talk to us about this 
problem. 

As a matter of fact, I don’t know how many we have talked with 
since we have been here—contractors—but we have tried to be helpful. 
We are doing the best we possibly can to do our primary job, which 
is to defend the United States. 

At the same time, we have to do our secondary job, which is to 
protect the American free-enterprise system by distributing this work 
properly among smal] industries and large industries, we have to take 
advantage of the qualifications of both. And there are many. I firmly 
believe that we are making a valiant effort to do it. And we appreciate 
the suggestions of contractors like Mr. Heyer on how to improve it. 
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We don’t hold it against you at all, believe me. That is why I am 
here. I wanted to hear your story firsthand, rather than through some . 
report which I might read and which might not be as accurate. 

I do feel, with my experience in the Air Force in the way it runs its 
business, that there is little if any prejudice in favor of large business 
against small business. I do feel that friendship has probably very 
little to do with our procurement. Most of our procurement is done 
by committee actions, and it would be very difficult to have all of the 
committee who have to pass on these things to be friends of any 
particular contractor. 

I know it would be perhaps easier for us to give our business to a 
few large companies, but we also know that we wouldn’t get the results 
that way, and that isn’t the way to satisfy the Air Force’s need for 
defense and the Nation’s need for a strong economy. 

Senator Smatruers. And you would be flying in the face of the 
wishes of the Congress, which after all appropriates the money which 
you fellows spend. 

Mr. Sarr. Absolutely. 

Senator SmaruHers. Thank you very much. 

Now, gentlemen, you wanted to put something in the record. 

Mr. Suiptey. We want to put in the rest of our statement. 

Senator Smatuers. The rest of your statement, Mr. Heyer, will be 
put into the record. 

(The remainder of the prepared statement of Mr. Heyer is as fol- 
lows :) 


Apart from the QPL problem, I was prohibited from bidding by inconsistent 
specifications. Buried in the specifications were two inconsistent requirements 
which were impossible for a bidder to meet unless he knew in advance that they 
would be overlooked. One paragraph called for a “selenium rectifier,” while in 
another paragraph it was specified that “the transformer-rectifier unit shall 
not emit acrid smoke that would adversely affect personnel.” From my own ex- 
perience and after careful investigation with manufacturers of selenium rectifier 
stacks, it was obvious to me that no manufacturer could in good faith meet the 
safety requirements if he used selenium rectifiers. 

For example, during a recent test of a large selenium rectifier in an en- 
vironmental test chamber, we experienced a burnout involving only 2 or 3 
plates. The smoke was so acrid personnel had to use gas masks to retrieve the 
equipment. 

However, we did not rely on our experience alone. We consulted the indus- 
trial safety specialists of the Liberty Mutual Insurance Co., and they informed 
us that selenium rectifier burnouts produce hydrogen selenide, selenium dioxide, 
and pure selenium vapor, all of which involve visible, eyesmarting fumes, foul 
odor, and, in sufficient concentration, nervousness, vomiting, and difficulty in 
breathing. Tests undertaken in a 1,200-cubit-foot gas chamber with small 
selenium rectifiers used in radio sets indicated that concentrations of approxi- 
mately one-half of the safe human-exposure threshold were produced. The 
selenium rectifiers required in the Air Force power supply contract under con- 
sideration have 500 times the capacity of the units used in the above test, and 
the danger to airborne military personnel is proportionately increased. Mr. John 
H. St. John, who is director of electrical engineering for our company, has one of 
the rectifiers here and I would like to have him explain the problem. 

In an attempt to clarify the specifications, I sent one of my engineers to 
Wright Field at once to investigate this matter with Air Force officials, and he 
discussed it with Mr. Ben Katowik, who was project engineer for the procurement 
and Maj. E. F. Westlake, Jr., of the aeromedical laboratory. They both were 
sufficiently concerned to set up tests of selenium rectifiers, but stated that they 
could not be completed before the bids were to be opened on December 27, 1956. 

Therefore, on December 18, 1956, I formally set forth the problem and requested 
the Air Force to delay opening the bids until such tests were completed. The Air 
Force conveniently delayed answering my request until January 2, 1957, over 
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2 weeks later, after the bids had been opened on December 27, and then only a 
sentence. To me this is clear evidence of bad faith on the part of the Air Force 
with respect to this very serious problem. Neither I nor anyone else could meet 
the specifications until these inconsistencies were clarified. I had tried to buy 
selenium rectifiers as components for the power supply so that I could prepare a 
bid. Both Westinghouse and International Rectifier Corp. had advised me that 
a selenium rectifier would not meet the specifications. As a result, I could not 
bid on this contract because of inconsistencies in the specifications which could 
not be met. The Air Force knew the specifications were hopelessly and danger- 
ously inconsistent. They were asked to delay the bid opening until the matter was 
cleared up, yet they gave no heed to the problem of danger to airmen in flight. 
If the Air Force ignored this problem in qualifying the Chatham unit, it should 
have told me and other bidders that the specifications would be overlooked. 

In my opinion these specifications are completely illegal. The Air Force has a 
legal obligation to provide adequate specifications. If I had submitted a bid on 
this contract, it could have been thrown out for failing to meet the specifications. 
These specifications give the Air Force technical evaluators a device to throw out 
any bid, no matter how low, if they want to favor a particular bidder. 

One of the very mysterious features of this matter is that the Air Force appar- 
ently purchased this power supply from 1951 to 1956 under specifications which 
did not contain any reference to the toxic or acrid smoke problem as it occurs in 
the use of selenium rectifiers. Selenium is a rare earth which resembles arsenic 
in its toxic effect. It is used to coat the rectifier plates and has the peculiar 
electrical property of permitting current flow in one direction only. When the 
Air Force wrote the new specifications around the Chatham Electronics G—1 
power supply on March 16, 1956, there appeared for the first time, a provision that 
the rectifiers in the unit must be of a kind which would not emit acrid smoke or 
adversely affect personnel. How the Chatham sample unit could possibly be 
placed on the qualified products list is inexplicable, since it is scientifically impos- 
sible to build a G-1 power supply with selenium rectifiers of the size called for in 
the specs without having a hazard to personnel. I think the committee should 
ask the Air Force whether the rectifiers in the Chatham unit were tested for this 
danger, or whether any unit has ever been tested for this danger. The specifica- 
tions call for tests of every major element except this selenium rectifier. If this 
requirement is not important, why is it in the specs? As I say, it is all rather 
mysterious to me as a bidder. If the G—1 power supply is a safety-of-flight item, 
as contended by the Air Force, failure to test for personnel safety is beyond 
human comprehension. This is especially so when it is considered that the speci- 
fications for this unit call for a test of the fan motor in the unit to insure that it 
is explosion-proof. The problems are similar, so why should the acrid smoke 
danger of rectifier burnouts be ignored? If, as the Air Force contends, these G-1 
units are not in spaces where there are plane personnel, then why is it in the 
specifications? Its presence makes a sensible bid impossible unless you know in 
advance that the Air Force will ignore that provision. I am aware that the Air 
Force contends these power supply units are used in spaces where no military 
personnel are located in a plane. But how am I to know that? The specifica- 
tions do not say so. Apparently only the favored bidder knew that. The Air 
Force says it asked 139 companies to bid on these specifications, which is 
outrageous. No one could qualify under the specs. 

I had sent an engineer to Wright Field as soon as I obtained the bid invita- 
tion to check on the inconsistent specifications, as I previously stated, so the 
Air Force was alerted that an award to Chatham might be challenged. On 
December 4, 1956, my Washington attorney, Carl L. Shipley, wrote Mr. Max 
Golden of the Air Force and called this situation to his attention. On Decem- 
ber 18, Mr. Shipley again asked Mr. Golden to hold up the procurement until the 
inconsistencies in the specifications with respect to the selenium rectifiers could 
be resolved. On the same date I sent a similar request to Wright Field, pointing 
out the selenium problem, as previously testified. 

Not being able to obtain any satisfaction from the Air Force, I filed an official 
protest with the Senate Select Committee on Small Business on December 27, 
1956, the day the bids were opened. It is my understanding that the chairman 
of this committee immediately on December 28, 1956, called the matter to the at- 
tention of the Secretary of the Air Force, and pointed out to him that section 
1-302.3 of the Armed Services Procurement Regulations places the burden of 
proof on the Air Force and provides that “when not clearly to the disadvantage 
of the Department,” procurement shall be divided into reasonably small lots to 
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enable small-business concerns to bid, and requested the Secretary to explore the 
possibility of allowing my company to participate in a part of this procurement. 

It is my understanding that Assistant Secretary of the Air Force Sharp re- 
plied under date of January 23, 1957, and stated, among other things, that he was 
not “entirely satisfied with all aspects of this matter,” and expressing the view 
that the industry should have been circularized in May 1956. This would have 
put my company and others on notice that a QPL procurement was in sight, 
but it would not solve the basic problem that small companies do not have re- 
search budgets and personnel to devote to hand fabrication of samples. As I 
have outlined, this would cost thousands of dollars. And when you ask many 
companies to do this, the economic waste is outrageous. The sensible method 
of procuring items like the power supply we are considering is on a “first article 
approval” basis. This protects the Government’s interest completely. If a 
bidder is awarded a contract, he has already been determined to be a responsible 
bidder by the Air Force. The Air Force has inspectors who check each unit as 
it is delivered, and the contracting officer makes sure a bid meets the specifi- 
eations. In short, the qualified products list procedure as used in this instance 
simply serves to limit competition. Perhaps it can be justified in the case of jet 
engines, and other highly complicated equipment where the possible sources are 
limited to a few specialized large businesses. The record shows that in this 
G-1 power supply procurement it was used as a device to evade the plain wording 
of the Armed Services Procurement Act and maneuver this $660,000 contract 
into the hands of favored bidders. 

Strange as it may seem, after I protested to Mr. Golden on December 4, 1956, 
we began to get reports that maybe someone else would qualify its product be- 
fore the bid opening date on December 27. On December 21, 1956, a few days 
before the 27th, the Air Force let Federal Telephone qualify. This looks sus- 
piciously like a mere subterfuge to have more than one source qualified before 
the opening date. Federal Telephone is a large concern, and happened to be 
the favored bidder with whom the Air Force negotiated a contract for 1,459 
units in January 1956. I say to the committee that this is a queer way to run 
a railroad. I think I am entitled to be dealt with openly and fairly and in 
accordance with existing law and regulations. The fact that the Air Force now 
says that I should have been given a chance to qualify in May is an honest recog- 
nition of error by the higher officials. However, it does not help me. I want 
to bid on this contract. My employees expect me to keep my plant busy. I have 
invested several thousand dollars in time and effort trying to prepare a bid and 
checking into the toxic effects of selenium rectifiers. 

What were the results when the bids were opened on December 27, 1956? 
Chatham Electronics, the original favored bidder, had a price of $217.50, per 
unit and Federal Telephone, the second favored bidder who was permitted to 
qualify at the last moment, had a price of $204.70, which saved the Government 
about $40,000. I understand that Pennsylvania Testing Laboratory had a lower 
price of $194.00, but was not considered because it was not on the qualified 
products list. If this had been on a first article approval basis there would 
probably have been lower prices and a greater saving. In these days of $70 
billion budgets, $40,000 does not sound like a lot. None the less it means 40 
taxpayers who paid income taxes of $1,000 each got something for their money. 

I think a serious error has been made in this procurement and it can be cor- 
rected right now. The Air Force should not have plunged ahead and awarded 
the contract when it was under investigation. The contract calls for 3,265 
units, of which 1,278 are to be delivered between May and August 1957, and the 
remaining 1,987 units by February 1958. There is no honest or justifiable reason 
why the Air Force cannot let Federal Telephone deliver enough units to meet 
current needs, while the Air Force terminates the balance of the contract for 
the convenience of the Government and readvertises it on a first article approval 
basis. The Air Force has purchased billions of dollars of equipment on this 
basis, and there is no reason for not proceeding in that way here. 

Over the years I have performed many contracts for the Air Force, and gen- 
erally I have had no difficulty. Situations like the one I am testifying about 
today are not generated in the Pentagon. However, the officials there have a 
tendency to yield grudgingly and then only with poor grace. The contract un- 
der consideration is a case in point. It is very important to me to be able to 
compete for this business. It does not help me to consider it in the abstract or 
discuss it as a policy matter about which something ought to be done in the 
future. In my opinion, the record shows that an attempt was made to route 
this contract to a favored bidder without competition. It shows that when 
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this was challenged, a second large concern who had received Air Force favors 
in the past was hastily qualified, still without full and free competition. I have 
suggested a method by which the Air Force can get its immediate G-1 power 
supply needs, and the taxpayer and the Government can still get the benefits of 
competition. I think this contract should be canceled in part and readvertised 
on a first-article approval basis. 

Further, I think I as a bidder, other potential bidders, and the taxpayers gen- 
erally are entitled to know the answers to the following questions: 

1. Did Chatham Electronics have a research and development contract to 
produce a lighter G—-1 power supply? 

2. What price per unit did the Air Force pay for the 39 G-1 power supplies 
purchased from GE in January 1955, the 1,459 units purchased from Federal 
Telephone in January 1956, and particularly the 1,100 units purchased from 
Chatham Electronics. 

3. Why was Chatham Blectronics awarded the 1,100 unit contract in July 
1956 without inviting other bids from the industry? 

4. Why was the industry not circularized for QPL listing in March 1956 when 
Chatham first developed the lighter model G—1 power supply? 

5. Why was Chatham Electronics put on the qualified products list without 
notifying anyone else that this was being done? 

6. Why must Chatham’s G-1 power supply be on the qualified products list 
when so many far more complicated items are not? 

7. What person made the decision to write specifications around the new 
Chatham product and put it on the qualified products list without notice to other 
potential bidders? 

8. Why does the Air Force object to terminating a portion of this contract 
for the convenience of the Government and readvertising on a first article ap- 
proval basis, when it would obviously result in more competition and a lower 
price? 

9. Did Chatham Electronics and Federal Telephone furnish units which met 
the two inconsistent specifications for selenium rectifiers and nontoxic rectifiers ? 
What tests were run? 

10. If the “must not produce acrid or toxic fumes” requirement is unim- 
portant, why wasn’t it dropped from the specifications before the bid was opened, 
as we requested. Was it because this would have changed the specifications 
so that Chatham Electronics would no longer be on the QPL? 

In view of these facts, I recommend to the committee that it consider an amend- 
ment to the Armed Services Procurement Act of 1947 to— 

(a) Restrict the use of negotiated bids to instances where the advertised 
bid procedure could not accomplish the necessary result. 

(6) Eliminate the qualified products list requirement from all advertised 
procurements. 


(Additional material submitted for the record by Heyer Products 
Co., a pamphlet entitled “Industrial Hygiene Survey of Selenium 
Rectifier Distraction” and a letter from International Rectifier Corp., 
El Segundo, Calif., dated January 4, 1957, to Heyer Products Corp., 
are as follows:) 


Hryer Propucts Co., BELLEVILLE, N. J. 
INDUSTRIAL HYGIENE SURVEY OF SELENIUM RECTIFIER DISTRACTION 
Submitted by Stanley T. Wagner, Industrial Hygienist 


On January 25, 1957, an investigation was made to determine the concentra- 
tion of airborne selenium produced during destruction of selenium rectifiers. 


CONCLUSIONS 


1. An acrid odor that affected the upper respiratory tract was produced when 
the rectifier was destroyed and remained in the test room until properly aired. 

2. The hygienic standard of 0.1 milligrams was approached when the 18-plate 
614- by 74-inch rectifier was destroyed. 

8. The test room area and construction did not represent conditions that 
would exist in an aircraft but indicates that additional studies are required 
under simulated conditions. 
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4. Within 25 seconds at 1,000 amperes the rectifier (18 plates, 644- by 714-inch) 
was destroyed and visible sparks were produced. 


5. The destroyed rectifier that approached the unsafe concentration was less 
than half the area of the type that is used in a military aircraft. 


DISCUSSION 


The test was conducted in a cinder block constructed room 13 by 20 feet with 
a 14-foot ceiling. The large garage door and side entrance door were closed 
before and during testing. Only natural ventilation as provided by leakage 
through the walls and doors existed. 

The paper filter cone was placed in a position 3 feet from the rectifiers to 
provide a representative sample of the contamination. The rectifiers were then 
short circuited in a 3-phase full wave bridge. Air sampling was started just 
before the voltage was applied and continued for 30 minutes, 

As indicated by the results, concentrations of 0.08 milligrams and 0.04 milli- 
grams were produced when the 18-plate and 6-plate rectifiers were destroyed 
respectively. Since a 48-plate 4 by 6-inch rectifier was not destroyed it is 
rather difficult to determine as indicated by the results whether the airborne 
selenium would be a logarithmic or a straight line function. The destroyed 
rectifier that produced 0.08 milligrams of airborne selenium represented tess 
than half the area that would normally be used in an aircraft. 

Reference material refers to industrial exposures to selenium and is baseu 
on repeated daily exposures to selenium. The literature also refers to chronie 
exposures and does not indicate acute exposures. However, an investigation 

yas made by Philip Drinker and K. W. Nelson, entitled “Fumes and Gases from 
Selenium Rectifiers Abused by Gross Overloading,” Archives of Industrial Hy- 
giene and Occupational Medicine, volume 8, 1953. It was found that no exposure 
existed in television selenium destruction. The rectifiers destroyed did not 
approach the size that were used for this test. 
Hygienic standard 

The safe limit for selenium has been established as 0.1 milligrams per cubic 
meter by the American Conference of Governmental Industrial Hygienists. 

There are two questions that require further investigation: Will the destruc- 
tion of a military aircraft selenium rectifier produce an acute exposure and 
can the persons exposed withstand the acrid fume produced? 


DATA 


Results of —Airborne selenium. 

Vecthod of collecting.—Filter paper cones collected at a rate ot 25 liters per 
minute with a Willson pump. 

Vethod of anaiysis.—Distilled as bromide and precipitated with Stannous 
chloride. 


Time | Location Results MAC! 


| 

30 minutes....| General room 3 feet from rectifier with 18-64 by 74- 0.08 0.1 
inch plates. 

General room 3 feet from rectifier with 6 64%4- by 74- . 04 ss 
|  ineh plates. 





1 Results and maximum allowable concentration (MAC) are expressed in milligrams per cubic meter of 
air. 


INTERNATIONAL RECTIFIER CorpP., 
i Segundo, Calif., January 4, 1957. 
Heyer Propucts Corp., 
Belleville, N. J 
(Attention Mr. John St. John.) 


DEAR Mr. St. Jonn: In accordance with our recent conversation regarding 
specification MIL—P-7212A (USAF), paragraph 3.5.1.1 which reads as follows: 
“The transformer rectifier unit shall not emit acrid smoke that would adversely 
affect personnel in the event of internal fault and overload,’ please be advised 
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that it is my opinion that a broad interpretation of this paragraph would tend 
to eliminate the use of selenium. 

Although the toxic qualities of selenium smoke are very much a function of 
the quantities burned and the surrounding space and in general are considered 
to be not serious it must be admitted that the smoke nevertheless could “ad- 
versely affect personnel.” 

Yours very truly, 
ARNO NASH. 

Senator Smaruers. In the meantime, we stand in recess until to- 
morrow morning at 10: 30 in room P-38 of the Capitol. 

(Whereupon, at 4: 35 p. m., the committee adjourned, to reconvene 
at 10:30 a.m., Thursday, March 13, 1957, in room P-38, United States 
Capitol.) 
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WEDNESDAY, MARCH 13, 1957 


Untrep States SENATE, 
SeLecr CoMMITTEE ON SMALL BUSINESS, 
SUBCOMMITTEE ON GOVERNMENT PROCUREMENT, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 11 a. m., in room P-38, 
United States Capitol, Senator Edward J. Thye presiding. 

Present: Senators Thye and Schoeppel. 

Also present: William D. Amis and Robert L. Weadock, profes- 
sional staff members. 

Senator Ture. The meeting will now please come to order. 

The “weapons system concept,” or “contractor-furnished material,” 
of procurement now being utilized by the Department of the Air 
Force—and to a lesser extent by the Department of the Navy—has 
given rise to much speculation and perhaps a certain degree of mis- 
interpretation by many of the small-business firms that have con- 
tacted this committee on the matter. 

It is the understanding of the committee that the Air Force defines 
their weapons system concept as follows: 

Under the weapons system concept of production the single prime contractor 
selected to produce the system is made responsible for its overall design. develop- 
ment, and performance reliability. 

Contrarily, the Department of the Navy utilizes the following 
terminology in describing their weapons system: 

A Navy weapon system is the combination of a weapon or multiple of weapons 
and the equipment employed to bring the destructive power of the weapon 


against the enemy. 

In an effort to obtain a true picture of this highly controversial 
procurement procedure, which we are told has been brought about 
due to the increasing technological complexity of modern weapons, 
we will first hear from the president of a small Midwest firm who 
will tell us of the experiences of his and other small companies under 
the present procurement policy of the Air Force. We will then hear 
representatives of the Departments of the Navy and the Air Force 
concerning the weapons system currently being utilized by these 
services. 

Our first witness is H. C. Johnson, Jr., president of the National Die 
Casting Corp. of Chicago, Il. 
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STATEMENT OF H. C. JOHNSON, JR., PRESIDENT, NATIONAL DIE 
CASTING CORP.; ACCOMPANIED BY H. C. JOHNSON, SR., CHICAGO, 
ILL. 


Senator Ture. I believe, Mr. Johnson, you have your father with 
you. 

Mr. Jounson, Jr. Yes, this is my father. 

Senator Toye. Welcome, sir. 

Mr. Jounson, Jr. I dont’ have a prepared statement, I would 
rather explain it in my own way, I think I can get the story across 
better. 

Senator Ture. You may proceed in the manner you find most 
comfortable for you. 

Mr. Jounson, Jr. I am here speaking not only for our own company 
but for all small manufacturers that are finding themselves in the 
situation that we are in at the present time. 

I am a member of an association that comprises about a thousand 
manufacturers, consisting of small companies. The presidents of 
these small companies are quite young, under 40 years old. We are 
holding meetings at our convention next week, and this topic of small 
business and Government procurement will be under discussion; 
therefore, I feel this hearing is an important one to small business. 

As to the background of our company: We have performed on 
prime contracts involving about $8.8 million for the Air Force. 

Our record, only to indicate our background, is a very fine one with 
the Air Force. We have in all cases been a low-cost producer for 
several companies manufacturing the same type of article. 

We have performed all our contracts on time. There is not one 
contract that we have had with the Air Force where we were in 
arrears of the time schedule. 

I think that there is a certain misconception—I attended the hear- 
ings yesterday, and it seemed to me that there was a certain miscon- 
ception on the part of a lot of the witnesses. It appears they feel 
that small business needs preferential treatment, that small business 
can’t compete with big business. I don’t agree. Small business can 
lick the pants off big business, given the chance. 

We only ask that we be able to compete on equal terms with big 
business—not that we be set aside moneys because our costs are in 
excess of what big business can do. On the contrary, in every case 
that we have run across, in other companies that we have talked about 
this thing to, there bas never been a question but that small business 
can make an article at a lower cost than big business can. 

But small business has been excluded—and by small business I mean 
even medium-sized companies of several thousand employees. ‘These 
have been excluded from bidding on equal terms with big business, 
even though costs in most cases are lower. 

Now the door through which big business is getting these con- 
tracts, I feel, and will try to prove, is the weapons system. What 
makes this weapons system work to such an extraordinary degree to 
the benefit of big business is the system of renegotiation. 

Senator Ture. If you don’t mind a question at that point: Where 
have you found your problems insofar as participating in contracts 
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is concerned? You say that you can do it as cheaply, you can do it 
as well. I know you can. But where have been your problems? 

Mr. Jounson, Jr. That is what I am getting to. 

Senator Toyz. Maybe I was a little premature in my question. 

Mr. Jounson, Jr. I mean to touch only for a moment on this 
problem of renegotiation, because that is, I believe, the key to how 
big business, to the detriment of the taxpayer and the air services, 
is getting these contracts at, for the most part, an excess in dollars. 

The system in which renegotiation is at the present time is that 
the companies are renegotiated on an overall-year basis, not by a con- 
tract-by-contract basis. So the large company, any company that is 
doing a substantial amount of military work, has ‘several items that 
they are manufacturing, or many items, in which they are not com- 
petitive, because they are the only bidder. Perhaps they have a pat- 
ent on the item, perhaps they are the prime source that developed it 
in the first place. Therefore they can bid higher on that type, be- 
cause it is not competitive. 

Now midway along in the year they are going to see that they are 
going to have moneys that will have to be returned for renegotiation 
purposes. And rather than do that, any large company, if the 
heads of the company are alert—and there is nothing wrong with it, 
because they are only doing the job for their stockholder s—they are 
going to say, “We don’t w ant to return this money to the Government, 
we want to keep it”. So they do 1 of 2 things. They will bid 
low on contracts of the research and development type in order to 
get those contracts, because they do lead into production later. In 
other words, they can afford to take a loss on their contracts, because 
they are only using renegotiation funds to take the loss. It is a ter- 
rible situation, and it freezes out small business completely. They can 
also bid on the tooling type of contract. For example, where the 
contract might be a million-dollar contract where the first $500,000 
is for tools, they can bid low to get themselves tooled up, and from 
then on out they can raise their price. 

I have examples of this later, if you care to go into those things. 

Senator Tuyr. Why don’t you put in an example of what you have 
referred to right there in this testimony so that any one reading the 
testimony will see what you have as an example. 

Mr. Jounson, Jr. For example, after the weapons system went in, 
we found it was very difficult to get work. In fact, we went down to 
the military branch with whom we have been w orking, primarily the 
Air Force, and they knew our record and that we had been doing a 
sizable amount of work. In 1953, which is the cutoff date, we were 
doing $1.38 million; the following - year, $540,000; the next year $400,- 
000; “last year, $20,000. I am using these figures because they are 
representative of what a lot of small business will experience in the 
future if there isn’t some sort of change made. 

Senator Tuyr. Why the decrease ? 

Mr. Jonnson, Jr. Because when we went to the Air Force after the 
weapons system came in, many of the items that we could manufacture 
for them were items that they no longer purchased. They said, “If 
you want to make this type of item you must contact each of the air- 
frame manufacturers yourselves. We cannot give you a contract for 
these items.” That is basically why our prime contracts went down. 
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Mr. Weapocx. Did you contact these prime contractors, Mr. John- 
son ? 

Mr. Jounson, Jr. Yes. We wrote—can I answer that later? 

Senator Taye. While you are on this question right there, who was 
the person that you spoke to / 

Mr. Jounson, Jr. Mr. Kimball over at Wright Field, who was our 
contracting officer at the time. 

Now, in regard to this contract, or the weapons system, as it is 
called, what has happened is that the contracts for the most part have 
become larger and small business can’t bid on a $20 or $30 million 
contract. In order to be able to bid they have got to bid on contracts 
of one, two, three million, or $500,000, or something like that: We 
would be over our heads on $30 million contracts. 

Senator Ture. How did you get the original contract ? 

Mr. Jounson, Jr. By our past record down at W right Field of a 
job satisfactorily done. We put in our estimates of cost, those esti- 
mates of cost were reviewed, and we were considered. For example, 
on the articles at that time, the competition was getting $130 for it, 
and we were going to make it for approximately $86. 

Senator THyr. Were you a sub then ? 

Mr. Jounson, Jr. No; we were prime contractors with the Air Force. 

Since the weapons system came in we haven’t received one request 
for a bid from the Air Force, although we have tried ver y hard to get 
requests. They have told us pointblank, “Mr. Johnson, we have 
nothing for you, we are not purchasing any type of items which are 
instruments, mechanical devices, of the type that you manufacture. 
If you want to make items of that type what you should do is take your 
money and go make an investment and design an item for us. If we 
like it we will approve it. Here are specifications of items that we 
need. If we approve it, then you can go to each one of the airframe 
manufacturers and sell it to them.” 

Well, that would require us to have a field staff of salesmen and 
sales engineers, liaison men, maybe 10, 15, or 20 men to cover the vari- 
ous airframe manufacturers. 

Senator Taye. Did you at any time try to reach the prime con- 
tractor and discuss with } him the possibility of picking up and doing 
some of his subcontracting ? 

Mr. Jounson, Jr. Yes; finally, after Wright Field told us they 
had nothing for us. Next, Research and Development told us that. 
We bid 4 or 5 jobs. We were way high on our jobs, and I said, “How 
can that be?” 

He said, “Don’t you know what the story is? The story is that you 
mustn't bid your cost, you must figure your cost and divide by five or 
divide by some substantial number, because you have got to make 
an investment. These companies that are taking the research and 
development are making an investment in these things.” 

It is fine if you have renegotiation profits with which to make the 
investment, but if you don’t have them, or any other military work, 
you can’t do that very well. 

So they said, “You go to the Small Business Committee and ask 
them.” We went to them, and they gave us a list of 63 of the major 
producers of airframe and aircraft component parts. 

We wrote a letter, of which I have a copy, to those companies, sent 
them a brochure, which was carefully prepared, along with our data 
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on the type of equipment we had. We brought to their attention the 
fact that we had performed contracts in our civilian line for major 
industries like Borg Warner, General Motors, people like that; that 
we had been an Air Force-approved quality-controlled source for 
10 years. We informed them that out of 63 letters we received only 
11 replies, which said in every case, “Don’t come down to see us, we 
are not interested in your services.” I have the replies here, too. 

It was a very brief, very to-the-point, one-paragraph letter, that 
they were not interested in subcontracting at that time. In every case 
they said, “We are amply taken care of.” This is in the face of a 
continued procurement of $30 billion that has been going on steadily; 
but they didn’t want to place their work on the outside. 

What has happened to us because of that—and I only use this again 
as a sample of what is going to happen to other companies—there 
has been a decrease in defense dollars. As I indicated, we have gone 
from $1.38 million down to $20,000 last year. This year it will be 
zero, and we had to lay off half our employees. That is no fun for 
older men who have been with the company for a long while, because 
they can’t find jobs as well as you might expect. 

Senator Tuyr. Have you raised the point that the item that you 
were manufacturing is now being manufactured by someone else? 

Mr. Jounson, Jr. Yes; the major item that we had been manufac- 
turing was a B-6 accelerometer. We were manufacturing that under 
a license agreement from the Bendix Aviation Co. Bendix had the 
original design. They had designed the article originally, and had 
been experiencing difficulty in getting into production. Whether 
because they were experiencing difficulty, or whether it was a matter 
of the Air Force needing more than they could produce, I don’t know. 
All I know is that it was told to us that there were hundreds of thou- 
sands of planes sitting on the ground without these things in them, 
and they needed them. So that is why they came to us as a second 
source. 

Within 7 months from the time our contract was signed we had 
performed the contract, and within about 4 months after that were 
up to the rate of about a thousand units a month. Up to that time, 
we were told, our competition had only shipped about 2,000 units 
total. So there was no longer, after we did that, any shortage of 
that type of instrument. 

Senator Tuyr. But the manufacturing of the item went on by 
some other manufacturer ? 

Mr. Jonnson, Jr. Yes: it is still being manufactured and still 
being procured. A year ago there was a procurement that came up 
on the item, but we could not bid on that item, because they won’t 
reissue our license agreement. In other words, the license agreement 
that we got was put through by the Air Force during a time of 
emergency over the objections of the prime contractor, who was at 
that time Bendix Aviation. 

Bendix Aviation doesn’t want a dual source, because you get into 
a competitive situation if you have that. As indicated, the initial 
price was $130 and ours was $86, so there was quite a wide variation. 

Senator Ture. You did not feel then that you were discriminated 
against? Was it just a question of the needs having been met by 
the increased production that you were able to effect ? 
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Mr. Jounson, Jr. We were not discriminated—I don’t believe that 
the Air Force is discriminating against small business. It is just that 
small business hasn’t got a part in the overall program, because small 
business does not have the opportunity to compete. We couldn’t very 
well be discriminated against, because we couldn’t even bid on any- 
thing. 

Genktor Tuye. Now then, for the record, what would you suggest 
that should have been done in that partic uular case by the Defense 
Department so as to have made it possible for you to be competi- 
tive? You said that you could produce at a lower cost than it was 
being produced. What would you suggest be done right at that 
point ? 

Mr. Jonunson, Jr. At that point, for the benefit of the Govern- 
ment, what could have been done is this: We were a low-cost pro- 
ducer, and they could have continued to buy these instruments 
from us at a lower cost, provided they had gone to Bendix and 
requested a renewal of the license agreement. 

Now, they said they couldn’t do that, because the license agree- 
ments were requested during times of emergency. But to me, if we 
are spending: 

Senator Tarr. How much could you have expected as a reduction 
in the cost of the item if you had been permitted an extension of 
license ? 

Mr. Jounson, Jr. Well, our subsequent bid was, I believe, $76.40, 
about a $10 further reduction. What our competition was bidding 
prior to that I don’t know. But that was only—— 

Mr. Jounson, Sr. $139.40. For the record, I am H. C. Johnson, Sr. 

Mr. Jounson, Jr. You asked the question, why can’t we get these 
subcontr: acts, and why did these companies to w hom we wrote, the 63 
companies, reply as they did. We contacted Bendix and other people 
to see if we couldn’t do work for them, too. But the general attitude 
that we have found—and this was only an attitude, and only from the 
results of other small business findings—and if I was in their shoes, 
I would do the same thing. It is to their benefit not to subcontract, 
because in not subcontracting this work out, they can go to the Gov- 
ernment and get fast tax writeoffs of plant facilities. It isn’t any 
trick at all to get a fast tax writeoff and chargeoff against the plant 
and the facilities to perform contracts that they currently don’t have 
the facilities to perform. 

There aren’t very stringent restrictions on that. One of the types 
of things that might be done to correct this would be if a company 
is requesting $100,000 or $1 million in fast tax writeoffs, let the Small 
Business Administration or somebody certify that there isn’t in his 
area, or in the nearby vicinity, somebody with facilities of that type 
that could perform it. 

But there is no such effort made. To my knowledge I have never 
seen a very intensive survey made following such a request of any com- 
pany, for facilities of that type. 

Senator Tuyr. Have you knowledge specifically of just such hap- 
penings in the past year ? 

Mr. Jounson, Jr. In the past year? 

Senator Ture. Yes, sir. 

Mr. Jounson, Jr. Not the past year, about 3 years—— 
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Senator Tuyr. Affecting your business ? 

Mr. Jounson, Jr. Yes, very much so. About 3 years ago, or pos- 
sibly 4. During the past year I don’t have one, but this will serve, as 
things haven’t changed any so far as this condition is concerned. We 
had been making oxygen regulators. We needed and could make 
them and had alw ays been the low-cost producer. But our competi- 
tion in this case, again Bendix Aviation, got the contract to continue 
making these oxygen regulators. They put up a whole lot that you 
could lose yourself in, just to make these oxygen regulators. There 
we were sitting, and could easily have done the work. In fact we would 
have been very happy to have subcontracted part of it. But they built 
at tremendous plant in Davenport, Iowa. 

Senator THyr. And you had the original contract, I mean, you 
were operating under a subcontract 4 

Mr. Jounson, Jr. No. The original contract had expired, there 
was a period of time there right after the war, 1946, 1948, where the 
purchasers were so small that they weren’t needing g any of these things. 
Then when the purchasers came up again about 1950 and they needed 
these things again—there were also others besides ourselves that had 
been making these things previously, 3 or 4 companies—Bendix got 
the contract and put up a : whole plant to make them. 

Senator Tuyr. What was the cost to the Government in relation 
to the price that you had been making them for ? 

Mr. Jonunson, Jr. I don’t know “that specifically. But generally 
speaking, the contracts were not that large. You know, plants are 
pretty expensive, and so is machinery and that is one of the re: asons, 
I believe, why our defense dollar is buying less and less, because, in- 
stead of buying the planes, ships, and tanks we need, we are buying 
plants and machinery for the stockholders of big business. 

Senator Tuyr. You would help us from the standpoint of the 
record if you would be more specific as to where these plants came 
into being. Your statement was a little general. It won’t help us 
from the “standpoint of being specific if you don’t tell us where the 
Government did permit a contractor to build a plant and get this 

rapid writeoff, where you would have been happy to do it, and your 
cost would have been less expensive and you had previously met every 
requirement in the finished product. 

You see, if we could get our fingers right on a specific example 

Mr. Jounson, Jr. Well a specific example that I gave was 

Senator Tuy. Then we could be more helpful to you and the other 
small-business men. We are going to have to turn back here to these 
Federal agencies that are engaged in this letting to make certain that 
they answer you specifically. You have to get a specific statement 
in here if we are going to be able to pin them down. 

Mr, JOHNSON, Jr. Well, specifically, this plant was built in Daven- 
port, Iowa. I don’t know the size of the plant; I know it was a very 
large plant. I know the plant employed over a thousand people. 

Senator Try. And all for the purpose of manufacturing the oxy- 
gen regulators? 

Mr. Jounson, Jr. Primarily for that purpose. That was the major 
job that went in there. There might have been other things that 
they manufactured, too, but it was primarily built for the manu- 
facture of oxygen regulators. 
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Mr. Werapvock. Do you know, Mr. Johnson, whether they did in 
actual fact effect accelerated amortization of that property ¢ 

Mr. JouHnson, Jr. Over at Bendix they told us that they did, that 
this was a plant they were building for this purpose. 

Senator Tuyr. Go ahead, if you have some questions. 

Mr. Weapvock. If we have some further questions on that, we can 
check with ODM. 

Senator Ture. Senator Schoeppel? 

Senator Scuorrren. I just came from the other committee hearing 
on this, and I didn’t hear the first part of your testimony. But, 
listening to what you have recently related, I will ask you this: How 
many years have you people been in business? 

Mr. Jounson, Jr. Thirty-six years. 

Senator ScHorrreL. How many people do you employ? 

Mr. Jounson, Jr. About 140 at the present time. 

Senator Scuorrret. Did you meet all specifications and standards 
of the contracts that you took? 

Mr. JoHnson, Jr. Yes; we did. 

Senator Scnorrret. What were your delivery dates? And by that 
I mean, did you meet all the delivery dates and schedules on the part 
of the military or the agency for which you did this work, or sub- 
contracted this work? 

Mr. Jounson, Jr. Yes,sir. I can give you the exact dates. 

Senator Scuorrret. That is not necessary, I just merely wanted 
to know whether you met the specifications, whether, in that line of 
manufacturing that you did, there were any complaints registered 
against you for lack of meeting specifications or lack of meeting pro- 
duction delivery schedule. 

Mr. Jounson, Jr. No complaints that went on the record as com- 
plaints. This was during the time of an emergency, and there was 
constant pressure to hurry up and get this article. But there were 
no formal complaints. We were never on a delinquent list, or any- 
thing like that. 

Mr. Jounson, Sr. The comment was that we were a low-cost pro- 
ducer. That is the only thing we got, the comment that they were 
thankful because we were such a low-cost producer. 

Senator Scuorrret. As I listened to the end of your testimony 

Mr. Jounson, Jr. We met every delivery date. 

Senator ScnHorrren. You met every delivery date? 

Mr. JoHNnsON, JR. Yes. 

Senator ScHorrren. And all specifications ? 

Mr. Jounson, Jr. Yes. 

Senator Scnorrrret. And you had the capacity to handle this within 
the specification dates ? 

Mr. Jounson, Jr. That is right. 

Senator Scuorrre.. And then, as I understand from your testimony, 
you did indicate that a larger business concern got the contract that 
you were interested in, and that it developed in another area with a 
substantial tax writeoff ? 

Mr. Jounson, Jr. That is very correct. 

Senator Scuorrret. No further questions. 

Senator Ture. Proceed. 
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Mr. Jounson, Jr. I believe that the effects of these Government 
buying policies on our competition and on our economy is more drastic 
when it comes to its effect on civilian work. 

When I speak of big business I am speaking of a handful of giants. 
According to Business Week, out of the top 100 producers of military 
goods for our economy there were 20 companies, just 20 companies, 
which accounted for over half of the total prime contracts. And so 1 
mean to speak not of big business as a whole but just of the few giants 
that are in the field. 

Now, with an economy in which a small group of these companies 
can get their plants, or portions of their plants and portions of their 
machinery, written off at the taxpayers’ expense, allowing them to bid 
more competitively on civilian work, it gives them a tremendous civil- 
ian advantage. ‘That is why we see today these constant mergers, the 
constant going out of business of the smaller companies. 

The fact is that there have been more and more business failures 
in small business. In the last year small business’ share of military 
contracts went down 5 percent, from 25.3 down to 19.6. Those are 
things that I think everybody is concerned with, and something every 
taxpayer, every employee of small business and medium-sized business, 
has to consider very carefully. 

I think that we could have a real curl-your-hair depression in this 
country if this situation continues, because we have such a situation 
in the midst of plenty. The fact that we have a high gross national 
product, that the smaller companies are not getting in on it, and it is 
due to the fact that Government buying policies give such an advan- 
tage in the civilian line to big business, is not conducive to a healthy 
economy. 

Any company that has 20 or 30 percent of their work in military 
contracts where they can get engineering expenses, plants, and facili- 
ties written off—and they always get a certain portion—perfectly 
legal, it has been legislated that way. I don’t believe that it was the 
intent of the legislation to set up that type of atmosphere for busi- 
ness. If I sat down and tried to write legislation to accomplish that 
end, I couldn’t do it any better than what is on the books right now. 

Legislation has been enacted to try to improve the situation. We 
have a set-aside program, but the set-aside program only accounts for 
3 percent of the total dollars spent, and 3 percent is not going to change 
the picture markedly. 

I think the final result, speaking for all small business and for the 
employees of small business, is going to be strictly big business and 
big government. 

We feel that it is essential to national security, the continuation of 
free enterprise system, and in the formation of new companies that 
the health of small business is not impaired due to Government buying 
policies. 

That is my statement. 

Senator Torr. Mr. Weadock ? 

Mr. Weapocr. Mr. Johnson, I think you have given us a very splen- 
did presentation, and it is certainly a well stated and comprehensive 
one. 

I was wondering whether or not in your contacts with colleagues of 
yours similarly engaged in small-business manufacturing activities, 
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you have heard them voice the same complaints that you have made 
here to us today, or whether they have spoken to you of similar situa- 
tions that are confronting them as a result of this weapons-system 
concept ¢ 

Mr. Jounson, Jr. Yes. One large manufacturer in Chicago with 
whom I was talking a few weeks ago, who does precision work and is 
a very successful company in the civilian line, has employed a staff of 
men—I don’t know how many there are on the stafl—to try to seek 
Government contracts for them through the various branches. They 
have not been successful. They have had these men on their payroll 
for 2 years just trying to get an opportunity to participate in part of 
this work. 

Tasked why they couldn’t get it. He told me he was going to stop all 
attempts. He said, “The door is closed to us; we haven’t got a chance. 
Rather than spend this money seeking out this type of work, we are 
going to devote our energies elsewhere.” 

And I believe that is what is very likely to happen. I think it would 
be a better thing for the Government to tell small business, “Don’t 
waste your time on military work, because we have built up a mili- 
tary plant ourselves.” 

We, ourselves, have spent a lot of our own capital in furnishing our 
plant with the type of equipment that was necessary to do military 
contracts, and this investment will be lost if Government buying 
»olicies do not permit us a chance to bid on equal terms with big 
ecaices 

Senator Tuyr. May I ask, Mr. Johnson, what you were doing prior 
to the time that you had defense contract work ? 

Mr. Jounson, Jr. That was prior to 1941. 

Mr. Jounson, Sr. General manufacturing. In other words, we 
manufactured for other manufacturers, and we had a houseware divi- 
sion. We carried two divisions. One was a job shop making castings 
and parts and stampings for other manufacturers, and the other one 
was a houseware department that we used to make products to sell to 
department stores throughout the United States. 

Senator Tuyr. Then, when the war came on, with the war needs, 
you diverted to that field, and you were very successful. And now it 
is a question of finding that your subcontracting opportunities are 
drying up? 

Mr. Jounson, Sr. In 1941 we had to stop manufacturing because 
we used strategic raw materials—aluminum and zinc—and we were 
cut off so we went to the military. In other words, we were practically 
shut down at the time, because we couldn’t get the raw materials; so we 
went to the military, and we were supplying the military until about 
1946 or 1947. 

Then there was a period when military buying was stopped, and 
later we went back into it, in 1950. Therefore, we have had about 11 
years of military work. 

Mr. Weavock. In 1950, I believe it was, Mr. Johnson, you said you 
had $1.38 million worth of defense contracts? ' 

Mr. Jounson, Jr. That is correct. 

Mr. Wravock. What percentage of that was your overall output— 
what percent of your overall output did that comprise? 
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Mr. Jonnson, Jr. Approximately a little better than one-third. 

Mr. Weapock. Two-thirds of your business was still primarily ci- 
vilian production ? 

Mr. Jounson, Jr. That is right. 

Mr. Wrapvock. Now, from that time you have diminished down to 
where you don’t anticipate getting anything this year at all? 

Mr. anaes Jr. Militarywise, no. 

Mr. Wravock. And you attribute it exclusively to the change in the 
procurement policy which evolved during that period of time? 

Mr. Jonnson, Jr. Not exclusively, I indicated that the key to the 
way the weapons system works to the benefit of big business is the 
renegotiation on a yearly rather than a job-by-job basis. But specifi- 
cally, when the weapons system came in we had a military division 
set up. We had over 100 employees working on this type of article 
and we were looking for more of the same type of articles. 

Just at the time we were looking for more of the same type of articles 
since we could have used more work of that type, the weapons-system 
procurement change went in, and Wright Field told us, “Frankly, we 
have nothing for you. If you want to continue work of a military 
nature, the thing for you to do is make your investment for tooling 
up some job. Pick any job that you like, tool up, and see if you can’t 
sell it to one of the airframe manufacturers.” 

But that would require us to go to each one of maybe 11 or 15 dif- 
ferent manufacturers to sell this article. 

The other thing that makes it a little difficult for us to do that, even 
if we elected to hire 11 men to go around and call on each one of 
these, was that we had no way of knowing what the overall require- 
ments of these 11 manufacturers for this particular item would be. 
We didn’t have the contacts with each of these 11 companies, whereas 
the big business supplier, whose business is selling airframe manufac- 
turers a lot of different items, has these men already there, and has the 
means of finding out what all the requirements are. This enables 
them to bid much more intelligently than a small-business man who is 
bidding in the dark, not knowing whether the total of 11 companies 
are going to use 50 items or 5,000 items a month. 

Mr. Werapocx. Before this weapons system went into effect, were 
you able to go to a single Air Force Procurement Center and ascertain 
what the requirements were for practically all of these people? 

Mr. Jonnson, Jr. That is exactly right. 

Mr. Jounson, Sr. We could contact the procurement officer at 
Wright Field, and then we could work through him. When it came 
to this new system, they objected to it, because that cut their buying 
out, since they wanted to control it themselves. 

We were told by them at that time that they were losing the control 
of the buying, that it was going to be in the hands of these larger 
eae contractors. They suggested the only way we could get any 
yusiness was to go to the large contractors. 

We tried that. Naturally, a large contractor (I understand what 
makes the world go around) would not be too interested in letting out 
these contracts if they can keep them, because they want to expand 
their own business. ‘That is the situation we are finding ourselves in 
right now; that the small fellow hasn’t a chance to get inside the door. 

Maybe that is the way it is going to wind up, I really don’t know, 
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but ultimately I don’t think it is good for the Nation. That is the 
way I look at it. 

ioatier Tuye. Does that complete your testimony ? 

Mr. Jounson, Jr. Yes. 

Senator Ture. We have Donald Hipkins, the Deputy Administra- 
tor of the Small Business Administration. 

Mr. Hipkins? 


STATEMENT OF HON. DONALD A. HIPKINS, DEPUTY ADMINISTRA- 
TOR, SMALL BUSINESS ADMINISTRATION 


Senator Toyz. You may proceed, sir. 

Mr. Hrexrys. Thank you, sir. I have supplied copies of my state- 
ment to Mr. Amis, and, with your permission, I would like to read it. 
It is relatively short. 

Senator Torr. You may proceed. 

Mr. Hirexrns. I am appearing before this committee today to pre- 
sent the views of the Small Business Administration on the use of 
the weapons-system method of procurement by the Department of 
Defense. 

The weapons system concept, as I understand it, is a method of pro- 
curing certain complex military weapons, such as airplanes, tanks and 
oa missiles through one contractor who is given the sole responsi- 

ility for furnishing to the Government the finished and completed 
weapon. 

As this committee knows, a tank, for example, is composed of many 
different components. A “tank” includes radio systems, radar, fire 
control and firepower systems, engines, treads, electrical systems, and 
many other items. Under the weapons-system method of procurement, 
as we understand it, the company awarded a contract for the produc- 
tion of tanks has the responsibility for obtaining all these components 
(many of which can be produced by smaller concerns) and incorporat- 
ing them into the finished weapon—the tank. 

The Small Business Administration recognizes that small concerns 
may not be able to manufacture a tank, plane, or guided missile. It 
also recognizes that military procurement necessitates the limited use 
of the weapons-system method of procurement. 

It is recognized, of course, that inherent in the use of the weapons- 
system method of procurement are certain features which may operate 
to the detriment of small manufacturers. For example, Congress has 
passed laws and procurement regulations have been designed to carry 
out the mandate that small business receive a fair share of the military 
procurement dollar. Examples are the small business set-aside pro- 
gram, the certificate of competency program, the existing Department 
of Defense small-business programs and regulations, and the free and 
open competition brought about by the basic requirement of the pro- 
curement laws that contracts be let through advertising. Not all of 
these can be extended, nor can they be imposed on prime contractors 
in dealing with their subcontractors. ‘Thus, it may be said that 
the weapons-system method of procurement can be utilized to avoid 
not only the effect of these programs and laws, but also the responsi- 
bility for carrying out the small business programs established by 
Congress. 
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The weapons-system method, if extended, could have serious effects 
on competition. The number of companies capable of efficient produc- 
tion of tanks, planes, and guided missiles are limited. Thus, the com- 

etition between these companies for the large prime contracts is lim- 
ited, particularly if engineering, management, and production effi- 
ciency are the chief concern. But, perhaps more important from the 
small business point of view, the competition for the production of 
the many thousands of components of a tank, plane, or guided missile 
that can be produced by small as well as large concerns may also be 
limited if the prime contractor does not seek open competitive bids 
from his subcontractors. 

The Small Business Administration is charged with the responsi- 
bility for obtaining for small business a fair share of the procurement 
dollar. Under the weapons system, the prime contractor and not the 
Government determines what work will be performed in the facilities 
of the prime contractor and what work will be subcontracted to small 
business. Thus, the decisions of the prime contractor and not the 
Government may have a profound effect upon the small-business share 
of the procurement dollar, and be beyond the control of Congress. 

Under the military small-business subcontracting programs some 
statistics will be available shortly which may provide enlightenment 
on the effect of the weapons system on small business. According to 
Department of Defense reports, the small-business share of prime con- 
tracts has been declining during the past year. However, at this 
time this decline cannot be attributed to the weapons-system method 
of procurement. When figures are available on subcontracting, they 
may show that the decline in the small-business share of prime con- 
tracts is counteracted by a corresponding increase in the small-business 
share of military subcontracts. If this is not the case, any expansion 
of the use of the weapons-system method of procurement will be a 
source of concern to those interested in the participation of small 
business in Government procurement. 

There have been various definitions of the weapons system. Some 
of these definitions appear so broad that they may be said to encompass 
the bulk of military procurement. The need for the weapons-system 
method of procurement must be admitted for some types of items. 
However, the use of this method should be very closely related to the 
necessity for its use and such benefits as might accrue to the more 
efficient defense contractors. It is suggested, therefore, because of the 
difficulties inherent in a broad use of the weapons system, that its use 
should be limited to those certain large and complex items on the 
Office of Defense Mobilization preferential planning list which cannot 
be produced by small business. It is believed that such a limitation 
will meet the needs of the military prcourement agencies without 
operating to the detriment of the small-business economy. 

Senator Tuyr. Any questions? 

Mr. Weapock. That is the recommendation of the Small Business 
Administration, Mr. Hipkins; your final suggestion is in your state- 
ment ¢ 

Mr. Hrexrns. Yes, sir. 

Mr. Wrapock. You referred there on the third page to various sta- 
tistics that will be available shortly. Will they be coming to you 
from the military departments ? 
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Mr. Hipxins. I am sure you are familiar with the subcontracting 
reporting procedure that was set up. And as I understand it, those 
figures are now coming in and being compiled, and I am sure will be 
available, be made available, to everyone. 

Mr. Weapock. Fine. Ihave no further questions. 

Senator Toye. Thank you, sir. 

Mr. Sharp, the Assistant Secretary of the Air Force ? 


STATEMENT OF HON. DUDLEY C. SHARP, ASSISTANT SECRETARY 
OF THE AIR FORCE (MATERIEL); ACCOMPANIED BY MAX GOL- 
DEN, DEPUTY TO THE ASSISTANT SECRETARY OF THE AIR FORCE 
(MATERIEL) ; LT. GEN. C. S. IRVINE, DEPUTY CHIEF OF STAFF 
(MATERIEL); AND KENNARD WEDDELL, ADVISER ON SMALL 
BUSINESS, DEPARTMENT OF THE AIR FORCE 


Mr. Swarr. Mr. Chairman, this is General Irvine, this is Max 
Golden, my deputy, and this is Kennard Weddell, who is my Adviser 
on Small Business. 

Senator Tuyr. You may proceed, Secretary Sharp, in any manner 
you desire. 

Mr. Suarp. Mr. Chairman, I have a prepared statement that, with 
your permission, I would like to read. 

Senator Tuyer. Proceed, sir. 

Mr. Suarp. I welcome this opportunity to discuss with your commit- 
tee your concern that the weapon system concept of the Air Force may 
have an adverse effect on small business. You may be assured that I, 
as well as my predecessors, have constantly studied Air Force procure- 
ment policies and procedures to insure that they are not detrimental to 
small business. On the contrary, we have tried very hard to obtain the 
opposite result in our procurements, including the procurement of 
weapon systems. So, to my mind, a frank discussion of this matter is 
desirable and I should, perhaps, begin by saying that we believe pro- 
curement of complete weapon systems is not just sensible procurement; 
it is vital to our getting into the operational inventory, in the shortest 
possible time, complete weapon systems with built-in performance 
reliability. 

It seems clear to me that much of the controversy that has sprung up 
regarding the weapon system concept is due to incomplete understand- 
ing both of its nature and of its application. For that reason I would 
like now briefly to explain what the concept is, and what weapon sys- 
tems consist of. We have with us today General Irvine, Deputy Chief 
of Staff, Materiel, and other members of the Air Staff and the Air Re- 
search and Development Command. They will help answer any 
detailed questions you gentlemen may have. 

First, what is a weapon system? Usually it has one type or another 
air vehicle as its major element, with its communications, fire control, 
and armament. The complete system also includes all related ground 
support equipment, and specialized services and personnel required for 
the operation of the air vehicle as an effective instrument of combat. 
However, air vehicles are not necessarily involved. There are some 
weapon systems, often called “support” systems, which are not instru- 
ments of combat but nevertheless perform a clearly defined function in 
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support of an Air Force mission. For example, air-sea rescue or early 
warning systems. For our purposes we will consider them all as 
weapon systems. ’ , 

It must be obvious that if any part of a modern air vehicle, or if any 
part of the composite which makes it an instrument of combat, is lack- 
ing or malfunctions, the combat effectiveness is zero. The unit becomes 
inoperable. ‘To pinpoint the responsibility for the integration of such 
a complex, and for the proper phasing of all the elements into an effec- 
tive end product for the inventory at the time it is needed, the Air 
Force has found it necessary to employ a competent weapon-system 
contractor. It then becomes the responsibility of this contractor to 
see that all elements of the weapon system are adequately designed, 
tested, and produced on schedule to meet the Air Force needs. The 
weapon-system contractor is primarily a coordinator, although he 
usually assembles the components and may produce some of the parts 
himself. This overall plan of action is known as the weapon system 
concept. 

The concept itself merely recognizes that effective procurement 
policies and practices must be geared to, and keep pace with, the evo- 
lution taking place over the years in the complexity of the weapons 
we require. I am sure there is no need for us here today to trace 
this evolution. I am also confident we are in agreement that the 
great technological advances already made, and those that must be 
made in the future, require the use of the best possible available talent. 
The management responsibility for the development of design-require- 
ments, and the planning and scheduling of the composite which forms 
a complete and self-sufficient single instrument of combat must be 
placed with the best qualified sources that can be found in this coun- 
try. Such high management skills, ability, and continuing experience 
are not available, in adequate quantity, to the Air Force in its own 
personnel, military plus civilian; nor can they be. They are available 
to us in industry, and so we contract for this management: responsi- 
bility with a single weapon-system contractor. 

Although the weapon-system contractor has management respensi- 
bility, it is the Air Force which still is responsible to the Congress and 
the Nation for its ability successfully to perform its vital mission. 
Therefore, the weapon-system contractor is under the supervision 
and final authority of the Air Force. The Air Force monitors and 
controls the weapon-system contractor through the medium of the 
Weapon System Project Office, composed of representatives of our Re- 
search and Development and Materiel activities. 

This concept in no way whatsoever gives to the weapon-system 
contractor the right to concentrate the work in his own plant, nor 
does it in any way preclude subcontracting. In almost every weapon 
system there are many associate contractors for the development or 
production of subsystems, equipments, or components. They receive 
their contracts directly from the Air Force, and operate under specifi- 
cations prepared or furnished by the weapon-system contractor and 
approved by the Air Force. In every weapon system there are many 
items of Government-furnished equipment, also contracted for di- 
rectly by the Air Force. 

Now that I have briefly described the concept I will turn to its 
effect on small business. The weapon-system contractor, associate 
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contractors, and contractors supplying Government-furnished equip- 
ment items, are required to submit their proposed subcontractin 
structures for critical or other major items, for Air Force review an 
approval during negotiations and prior to award of their contracts. 
A sound and reliable subcontracting structure is essential in order for 
the prime contractor to be able to do his part. He must rely on sup- 
raceme industries, including small businesses, to the maximum feasi- 

le extent, and the Air Force, by the exercise of every power within 
its means, actively discourages prime contractors as well as their 
major “subs” from expanding their facilities in order to self-produce 
what they could subcontract. 

Our small-business prime-contracting program applies to all pro- 
curements made directly by the Air Force for any items which are 
within the capabilities of small-business concerns. This is true 
whether or not the item is a part of a weapon system. Some of the 
subsystems, equipments, or components for which associate prime con- 
tractors are selected for development or prouction may well be within 
the capabilities of highly specialized small-business concerns. When 
this is found to be the case, such concerns are given as full considera- 
tion as any other qualified company for the role of the associate prime 
contractor. 

Senator Ture. Secretary Sharp, would you mind if I interrupted 
you in that particular paragraph to ask you specifically, how we can 
assist firms like Mr. Johnson’s? They have made certain that they 
are qualified, and the prime bidder can go out here and make the bid 
and be awarded. How can we be certain a firm like Mr. Johnson’s 
would be considered, and that he would have an opportunity to func- 
tion in the manufacture of the needed equipment or material ? 

Mr. Suarp. I think Mr. Golden knows this particular case better 
than I. 

Mr. Gotpen. I don’t know the particular case. 

Senator Turse. While you were reading this, Mr. Secretary, I just 
couldn’t help but feel that if we just got into a frank discussion right at 
that point we might be able to put our fingers on the problem that a 
firm like Mr. Johnson’s is faced with which he cannot personally sur- 
mount or overcome. You in your responsibility could possibly assist 
in funneling some of that business directly to a firm of his kind. Pos- 
sibly the general or some one of you could put your finger on it. 

Mr. Gotpen. We would like to state his problem generally, and then 
specifically. 

Senator Tuyr. That is right. It would have to be generally, 
because there are hundreds of firms like Mr. Johnson’s across the 
Nation in the different fields of activity. 

Mr. Gotpen. I think this would be a good time, then, to really lay 
to rest some of the misconceptions that cause—maybe rightly—Mr. 
Johnson to speak out against what is conceived to be the weapon 
system. 

The weapon system didn’t change the rules for all practical pur- 
poses as to what would be bought directly by the Government and what 
would be bought directly by the prime contractor. As a matter of 
fact, the rules with respect to what the prime contractor would buy are 
substantially the same as they always were before that name “weapon 
system” crept into our business. 
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We have carefully stayed away in the main from changing over 
items from Government-furnished property to contractor-furnished 
property. One thing the weapon system does not mean—I want to 
make this clear—is that we have a single prime contractor who is buy- 
ing everything needed to build a particular airplane. That is a mis- 
conception that has never been laid to rest, in my opinion. It works 
this way. 

We have a prime contractor who comes in and says, “I have a won- 
derful airplane, and it can go so high and fly so fast, and I have de- 
signed it, it is on my drawing board. I am sure this is what it will 
do by all the aerodynamic tests in the labs.” And he makes certain 
promises. 

We say, “All right.” We go through a design competition, and 
he wins. This does not mean that from then on he places through 
subcontracting every item that the Air Force has previously bought 
direct. What we do is give him the responsibility and, if you please, 
the liability to see that the design, as he conceived it, and all the com- 
ponents that go into it work and meet the promises he made. 

Now we still continue to buy engines and many other items direct 
and furnish them to the prime. We still continue to buy direct many 
of the subsystems like bombing and navigational systems, and lots 
of other equipment too numerous to mention. The Air Force buys 
those direct. 

The weapon-system contractor’s part in this weapon-system concept, 
in relation to this associate contractor that Mr. Sharp mentioned— 
his part is this: We still make him responsible for the design specifi- 
cation that this associate contractor is going to fabricate, 

Senator Ture. However, that is just in the design of the structure, 
the fuselage, et cetera. 

Mr. Gotpen. No, this is complete subsystems and communications 
equipment, everything that goes to make the machine that he is re- 
sponsible for now. 

General Irvine. Let me answer that for just a moment. 

In this area, Mr. Chairman, the important thing is that the engine 
and the other major components are compatible to the total. And 
so the prime contractor would write a very general performance speci- 
fication which said the engines or whatever parts it was should gen- 
erally meet these requirements. 

So he is given the job, pending the complete picture. 

Senator Tuyr. Yes, but he may not be responsible for making the 
engine. 

General Irvine. He would never be. 

Senator Tuyr. The engine is made by somebody else. And many 
different parts might be made by others, perhaps a hundred different 
parts, 

Mr. Goipen. 5,000. 

Senator Tuy. In other words, they all make it. It is all assembled, 
and a complete unit is then made available, but the man who designs 
the fuselage, the structure, and all, is again dependent upon certain 
castings and parts which go into it, for which he is responsible. 

Mr. Gotpen. Yes, sir. We go farther 

Senator Tuyr. Now then, once you have let this contract, then 
do you allow him to proceed to build his plant and take the rapid 
writeoff and everything that is involved for him to construct 














170 GOVERNMENT PROCUREMENT—1957 


Mr. Gorpen. No. Part of our weapon-system concept is that he 
is not to get into the equipment industry, for example. And we en- 
force that. We make him give us a subcontract structure, and tell us 
how he is going to produce the weapon. This is precontract. Then 
we run it into the contract itself—we make sure that he sticks to his 
primary business; we don’t let him get into the equipment business. 

And we find also that this weapon-system concept is misconceived 
in terms of the lesser complex items. There are many, many less 
complex items that we still continue, the Air Force still continues, to 
buy direct. 

Now, in the weapons-system regulation that we have enforced, 
that is all charted out, and it spells out what the weapons system prime 
will make himself, or through subcontract. It spells out what the 
associate contractor will make. And we write the contract direct 
with the associate contractor, receive the material, and furnish it to 
the prime. 

Senator Tuyr. Then the thing that Mr. Johnson referred to, how 
do you answer that? 

Mr. Gotpen. We answer it in this fashion: We have reviewed our 
list, for example, of the less complex items that Mr. Johnson has 
spoken of. I think Mr. Weddell told me in the last day or so there 
have been only about 36 changes in 3 years from Government-fur- 
nished property—that is, the Government buying it direct—con- 
tractor-furnished property. In that area of the 36 items changed from 
Government-furnished to contractor-furnished, 32 of the items were 
items that only big business could build, that is the very complex 
items. I don’t think there would be any question but that they were 
items that are of the nature that big business has historically built. 

There were 4 items that we found in 3 years that shifted from 
Government-furnished—that is, Government-bought and then fur- 
nished to the contractor—to contractor-furnished of the kind suitable 
for small business. 

Now, I haven’t run down those particular items, but getting down 
to Mr. Johnson’s specifics, we found, for example, that during World 
War II somebody else had developed this item that he talked about, 
and consistent with our practice—we prevailed, and the Congress 
prevailed, through laws that were passed relating to royalties upon 
patent holders to permit second and third sources for these items. 
This obviously helped a lot of small businesses. 

Bendix and his company worked out a license agreement, but no 
royalties, as I understand it. 

Mr. Jounson, Jr. Right. 

Mr. Gotpen. Bendix waived all rights of royalty. Johnson per- 
fcrmed capably ; I don’t think there was any question about that. I 
don’t have the specifics. 

Senator Ture. Then, could you answer as to whether Bendix went 
on and built a plant and took a writeoff on that? 

Mr. Gotpen. I could not answer. 

Mr. Jounson, Jr. The plant was built for a different item than the 
one he is talking about. 

Senator Ture. Proceed. 

_ Mr. Goxpen. I can answer more specifically on the regulator. The 
information we have, for example, is that this, again, was an item 
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that you did not develop, and the country in its need got somebody 
to license you. 

Mr. JoHnson, Sr. That was when I was very active in the company. 
What happened was, somebody invented it, but it was just a mocked- 
up item, and it was mostly on specifications. It was a large concern 
in the East. The name doesn’t come to me right now. 

Mr. Gotpen. Aro Equipment? 

Mr. Jounson, Sr. No,not Aro. Itisin New York. 

Mr. Jounson, Jr. Air Reduction. 

Mr. Jounson, Sr. Air Reduction in New York, was working on this 
articular regulator, and they had a mocked-up item, and it wasn’t 
eveloped. So we were called in on that. They couldn’t develop it. 

They had the idea, they had the prime, but they came in with the item, 
and we developed the thing and transferred all our information to 
the rest of the producers. There were four of us manufacturing this. 
We actually developed that thing and put that on the market so it 
could be used by the Air Force, and Air Reduction, the originator, 
stepped out of the picture, and we took over production. 

Mr. Jonnson, Jr. May I bring out one point on this matter of the 
royalty and patent. That is the fact that we got the contract on a 
license agreement, and the article that was designed by Bendix—and 
this is typical of all of that type of thing, which is the B-6 acceler- 
ometer—was designed by Bendix while working on other Government 
contracts. ‘Therefore, a large portion of the total cost of the design 
was naturally chargeable to the Government indirectly through their 
overhead. 

Yet, they took out a patent by which they can control the article, 
presumably, until we have an emergency. However, to my way of 
thinking, if we have a $72 billion budget, and 60 percent of that for 
defense, we must be in some sort of a continuous emergency. Possibly 
your Department might want to look into whether or not your patent 
protection needs should be waived during this continuing emergency 
time. 

But getting to what you said, the question regarding the weapons 
system, our concept of it is the same as what you indicated. 

However, the successful—the people that deal with the weapons- 
system prime contractors are those companies that are the large com- 
panies in the equipment field, who are big business, not small business. 
And they naturally are the first ones to hear about the new planes. 
The first ones to be requested to come in and work on the new planes, 
because they do have their representatives and their fieldmen and 
their liaison engineers stationed continuously at these weapons-system 
primes. 

So, therefore, small business doesn’t get approached on anything 
unless it is so far along that it is already cut and dried as to who is 
going to do the job. 

Senator Tuyr. I was going to say that I realize that we have really 
caused quite an imposition on Secretary Sharp here by stopping him in 
the midst of his testimony and then proceeding with all this dis- 
cussion. And, therefore, I am going to turn back and permit Secre- 
tary Sharp to proceed, because I can see that we might continue for 
some time on that general discussion. 

So, Mr. Secretary, you may proceed with your statement. 
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Mr. Suarpr. No, sir, that is perfectly all right. 
When this is found to be the case, such concerns are given as full 
consideration as any other qualified company for the role of the associ- 
ate prime contractor. 
any of the Government-furnished equipment items are within 
the development and production capabilities of small businesses. In 
these cases such small businesses are used to the maximum extént pos- 
sible. In this total effort we must have the best that industry, all 
industry, can provide, and the best is found in small as well as in 
medium and large size concerns. 

With recognition of the effect of all these forces, and the problems 
they generate, I would like to say most emphatically that throughout 
the Air Force, including top officials, small-business specialists, con- 
tracting officers, and buyers, our small-business policy and imple- 
menting programs are being aggressively carried out. Iam impressed 
that we have as many small plants operating today on prime con- 
tracts for items that must be produced to Air Force specifications, in 
other words, noncommercial items, as we had at the height of the 
Korean buildup. On December 31, 1956, these small concerns that I 
have just described were operating on prime contracts totaling $560,- 
136,000, an average of $311,000 per plant. It may interest the com- 
mittee to know that approximately two-thirds of these plants have 
even fewer than 100 employees. 

In summing up this prime contracting picture, I can find no evi- 
dence, Mr. Chairman, that the weapons system concept, as used in 
the Air Force, has any adverse effect on the ability of small business 
to secure contracts directly from the Air Force. 

In addition to our own small-business prime contracting program 
we have a very aggressive small-business subcontracting program. 
This has been carried on for 6 years now in cooperation with our 
large prime contractors. Recently it was augmented by the Depart- 
ment of Defense subcontracting small business program, which 
stemmed from the activities of the Air Force Small Business Ad- 
visory Group. All of our large prime contractors, including those 
connected with weapons systems, have subscribed to this defense sub- 
contracting small business program and are actively engaged in car- 
rying it out in their purchasing departments. 

Our small-business specialists in the air procurement district of- 
fices worked closely with the small-business liaison officers of our 
prime contractors in the establishment of these programs. We have 
made it the specific responsibility of our administrative contracting 
officers to follow through on the program to ensure effective imple- 
mentation on the part of the contractor. These contracting officers 
are charged with reporting any substantial deviations to established 
policy. 

These many and intensive activities assure that equitable opportuni- 
ties and full consideration for small business are being extended by 
our prime contractors; both those within and without the weapons 
system concept. 

Weare currently receiving figures from our large prime contractors 
showing as to the 6-month period, July 1, 1956, to December 31, 1956, 
the dollars which they, in the performance of their defense contracts, 
paid out to small-business concerns in relation to the Government 
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dollars these large contractors received, and they show a decided u 
ward trend in the participation of small-business concerns as su 
contractors and suppliers. Six Air Force weapon-system contractors 
in that period received defense dollars amounting to $1,494,510,000 
and in that same 6-month period made payments amounting to $813,- 
052,000 to outside business concerns, large and small. Of this amount 
paid to outside concerns, $346,777,000 went to small-business concerns, 
which was 23.2 percent of the dollars received by the weapon-system 
contractors. 

Reports received from these same contractors in the years prior to 
their becoming weapon-system contractors, and which were included 
in the figures we submitted to your committee at the 1953 hearings, 
show that, of the amount they received in defense contracts at that 
time, they paid out 16 percent to small-business concerns. 

The percentages I have given you are properly related to each 
other and refer to subcontracts placed only by the prime contractors 
themselves. In neither case do they include contracts placed, in turn, 
by their major subcontractors with small-business concerns, although 
they are known to be considerable. 

I naturally do not wish to leave the impression with the committee 
that we have reached the height of perfection in our small-business 
activities, or that our present concept of weapon-system procurement 
is the answer to all of our problems. As the technological evolution of 
air weapons continue, our procurement practices must be watched to 
determine their adequacy under new circumstances, and changed if 
need be. In the same way our small-business program in both the 
prime contracting and subcontracting fields is under continual evalu- 
ation by my office and the Air Staff, with a view to determining 
practical ways and means of making it more effective. 

In the development of this small-business program we have always 
had the valued assistance of this committee, and your views and con- 
tinuing interest and guidance will be of aid to us in meeting our 
responsibilities in this important area. 

Here, Mr. Chairman. I wonder if it might not be well for Mr. 
Weddell to make a few statements concerning this contract-furnished 
equipment versus Government-furnisned equipment. 

Senator Tuyer. I think it would be a very excellent idea, Mr. Secre- 
tary. 

You may proceed, sir. 

Mr. Weppe... I wanted to say this particular item that Mr. John- 
son— these particular items that that company has been producing 
very capably for the Air Force in both instances, one during the 
Korean emergency and the other during World War II, are in the 
nature of what we might call GFAE* or CFE? type of items, they 
are not the sort an associated prime contractor would be engaged in. 
We have been buying those eas as the direct purchasing agency 
ourselves. 

As Mr. Sharp said in the opening remarks of his statement, our 
procurement policies and procedures are under continuing review 
to make certain that they do what they are intended to do. 





1 Government-furnished aircraft equipment. 
2 Contractor-furnished equipment. 
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Senator Tuyr. Do you ever determine where a prime contractor 
so sets up the structure of his organization, with interlocking board of 
directors and in every sense an offspring of the contractor, but under 
the guise of a small business, it would be qualified as a small business. 

Mr. Wepvetw. I believe that Mr. Sharp explained that our adminis- 
trative contracting officer is located right in the plant of the large 
contractor, and is watching that—that is one of his responsibilities, to 
follow through on that very point. 

Now, in the case of these GFAE switches to CFE, which seem to 
be a matter of great concern, we undertook to make a survey of that. 
We wanted to see, the Air Staff and the Secretary’s Office, how much 
of this was going on, whether we were switching from GFAE to 
CFE, and what the effect was on small business. And that survey has 
been under way for some 2 or 3 months, and it will continue for 
another couple of months. There are a lot of varied intricacies that 
you get into there, because we not only want to find out what items 
we have changed from GFAE to CFE, but also we want to find out 
if they were made by small concerns when we bought them, and, if they 
were, now that the contractor is doing the buying, are they using small 
business, or are they making it in their own plants, or buying it from 
larger concerns? We want to get some practical information on that 
picture and we will get it. 

We also find, in making that survey—and there are very few items, 
by the way, as I think Mr. Golden said, there are only 36 items out 
of some 1,700 of Government-furnished aircraft equipment that have 
been so changed in the last 3 years—we also find that there are as 
many items coming back or coming into GFAE, which previously 
had been contractor-furnished equipment, because wherever we find 
in our operations that we can standardize an item that is being pur- 
chased by 1 or 2, we will say, contractors, if we standardize that 
item without losing performance reliability, we find sometimes we 
can buy that more cheaply because of larger purchasing quantities. 
So we will take that item out of the CFE category and bring it over 
to become Government-furnished equipment. 

This is not a one-way street with things flowing in one direction, 
there are more items flowing in the other direction. 

We will be very happy to provide the committee with the complete 
information that we get on what I consider to be a very important 
survey. 

Senator Ture. That would be a very helpful source of information 
for the record. 

Mr. Weppett. I would like to speak directly to the point Mr. John- 
son made. 

Senator Toyz. You may proceed, sir. 

Mr. Weppet.. I got in touch with the Chicago district office, I was 
concerned about this company’s saying that they had been unable to 
get themselves into the Air Force picture under this system. 

Now, we have decentralized that sort of operation so that we have 
these district offices all over the country so they will be handy to the 
small-business man. There is one right in Chicago. And in August 
of this year—and you will note that this is this year—Mr. Johnson 
wanted to see how he could get into the Air Force source system, our 
own direct purchase system. 
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He wrote a letter to the commander of Air Materiel Command, and 
it was promptly replied to: “Call at the small-business office of the 
Chicago air procurement district.” 

That was done in September by either Mr. Johnson or some one from 
his company, and he was given a catalog of all the items we buy in all 
depots, along with the application forms for getting into our pro- 
curement-sources system. 

Those applications are to be returned by Mr. Johnson’s company 
to the Chicago air procurement district office, and in turn they are 
sent to our buying localities. As of last week, no applications had 
come in, according to my information. 

Now, that is only part of this problem. On the Government- 
furnished equipment list, the B-6 accelerometer that he spoke of, that 
is still on the Government-furnished equipment list. It always has 
been, and the firms that are qualified for producing that item are 
listed. It is a qualified product, which is a matter which has been 
gone into at previous times by the committee. The only people that 
can be considered are those who have had their product approved by 
our laboratory tests. 

They received the contract during the Korean emergency without 
having qualified their product, but they did it through a licensee- 
licensor arrangement, and receiving engineering assistance and com- 
plete working drawings from a company which had already had its 
product approved. 

It worked out very well at that time, when our requirements were 
rather huge. 

The door is always open to the National Die Casting Co. to come in 
and have their own items, designed by them, worked out by their own 
engineering people, to have them approved, so that they could be 
considered as a source on future procurement. 

That has not been done. I don’t understand it would be a terrifi- 
cally difficult thing, since they have already made this item under some- 
body else’s drawings, for them to achieve that happy result in this 
case. 

The same thing applies rather largely to other items. I feel that 
the door is wide open to this company to qualify not only for those 
special items, but anything else they have made for the Air Force. 

Senator Tuyr. Have you any direct suggestion that you might 
make to this committee that would be beneficial to Mr. Johnson’s firm, 
Mr. Weddell ? 

Mr. Weppetu. I would suggest that they follow through. I saw 
Mr. Johnson shaking his head. 

Senator Tuye. I noted that, too. And that is the reason I asked 
specifically. 

Mr. Weppetu. I wish to make sure they have followed through on 
getting themselves into our sources picture, and in the case of these 
qualified products, which we are still buying, either as initial equip- 
ment or as replacement spares, both the oxygen regulator, a slightly 
different model from what they made before—it has been modified to 
some extent—both that and the B-6 accelerometer—since they have 
shown that they can perform successfully in that type of business, 
and get into the approved-source list by following the rules that are 
laid down as to how to become a source on a qualified product. 
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Senator Tuyrr. Now, in order to keep this right to the point, and 
inasmuch as Mr. Johnson shook his baad, Mr. Weddell—not that I am 
going to permit any argument from one to the other—but would you 
care, Mr. Johnson, to comment on that specific point ? 

Mr. JoHnson, Jr. Yes. I would answer both of those questions in 
this way. 

First, it was prior to August that we made contact. I have a record 
here that shows we were contacted in May of last year. We have 
steady contact with the Air Force local office, the Air Force small- 
business office. Those letters that I referred to that we received were 
received in May. Those were the names of the 63 companies. 

Mr. WeppE.u. You have not made an application ¢ 

Mr. Jounson, Jr. Yes, we did. There must have been several ap- 
plications. We filed them with the Air Force at Wright Field, with 
the Small Business Administration in Chicago, and we filed them with 
the small-business Air Force office in Chicago. I have a copy of what 
we filed. 

Mr. Weppvetu. My point is that the only place that can accept 
a filing is an Air Force district office. 

Mr. Jounson, Jr. We sent lots of copies, and those copies were sup- 
posed to find their way—they told us that these copies would find their 
way—the second point 

Senator Tuyr. Pardon me, at that point, Mr. Johnson. 

I think it is well right here that we got into this discussion, because, 
if you sent it to the wrong address, then we should note that. Did the 
military inform all the small contractors of that specifically, so that 
they were not filing with the wrong people at the wrong addresses ? 

Yes, Mr. Weddell. Iam going to come back to Mr. Johnson. I am 
going to let you answer it. 

Mr. Wepve... To be certain that the committee understands, we buy 
in 14 different depots around the country. Each buys different types, 
no two the same. In order for a man, who is in business such as Mr. 
Johnson, to get on the proper bidder’s and sources list, it isn’t necessary 
for him to contact these 14 different depots and see who buys what he 
makes, he goes to just one place, the Chicago district office, where they 
have the catalogs of all 14 of the depots. 

He then makes application, to one or more of those depots, to be on 
the source lists for certain items. And he brings that application back 
to the Chicago district office, he does not send that, he should not send 
it to the depot; if he sends it to the depot they will simply send it back. 
That goes to the district office, and the district office makes the dis- 
tribution. 

Senator Tuyr. The time is now 12:26. I realize that there was a 
delay before we got under way with the hearings, which I can’t ex- 
plain to any one of you, because I was not planning to be here. I had 
gone down to the Appropriations Committee. I am wondering 
whether we could complete, because I notice here that we have Admiral 
Clexton on the schedule next. 

I believe that we have pursued this question far enough for the Air 
Force to know what Mr. Johnson’s problem has been. I am sure 
you want to get to the bottom of it and make certain that Mr. Johnson 
and all the other manufacturing firms such as his have every assistance. 
It is much easier for you, and it certainly is a difficult task for a small- 
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business man to have the know-how to accomplish all that must be 
accomplished if he is going to participate in the defense contracts, or 
in our military activities. 

So, unless counsel has some specific questions, I would like to turn to 
Admiral Clexton, in order that we may try to complete this, because 
I personally cannot come back after lunch. I don’t know what the 
committee intends to do this afternoon. I will accommodate here by 
continuing, if you will bear with me. 

Proceed. 

Mr. Werapock. Mr. Chairman, I think that, in view of the late 
hour—this has all been very helpful for our purposes, and for our later 
study—and unless the Secretary, or Mr. Golden, or General Irvine has 
anything further he wants to add at this time, we can complete our 
specific questions on this subject by working, perhaps, through Mr. 
Golden’s office at a later time. 

Senator Tuyr. Splendid. 

Mr. Weavock. In the interest of time, if Admiral Clexton could 
speak to us now, it would be helpful. 

Senator Tyr. You gentlemen can sit where you are sitting, and the 
admiral may take that chair there. 


STATEMENT OF VICE ADM. E. W. CLEXTON, CHIEF OF NAVAL 
MATERIAL, DEPARTMENT OF THE NAVY 


Senator Tuyr. You may proceed in your own way. Whether you 
want to file your statement or read it is entirely up to you. 

Admiral Crextron. Mr. Chairman, on the 8th of March I filed a 
statement with the chairman of this committee, and having listened 
to the testimony this morning, I believe my statement reiterates the 
statements made by the Air Force. And I would just file this state- 
ment in the record. 

T do have an observation here on the basic problem. 

Senator Tuyr. Your statment will be filed in the record, and you 
may proceed with your observations. 

(The prepared statement of Admiral Clexton is as follows :) 


DEPARTMENT OF THE NAVY, 
OFFICE OF NAVAL MATERIAL, 
Washington, D. C., March 8, 1956. 
Hon. JoHN SPARKMAN, 
Chairman, Select Committee on Small Business, 
United States Senate, Washington, D. C. 


My Dear SENATOR SPARKMAN: This is in further reference to your letter of 
February 11 concerning the operation of the weapons system concept procure- 
ment practice. I think it would be helpful at the outset to define the terms 
of reference since this is a concept which is thought of in several different ways. 
First of all, in the Navy we define a weapon system as follows: 

“A Navy weapon system is the combination of a weapon or multiple of weapons 
and the equipment employed to bring the destructive power of the weapon 
against the enemy.” 

The units of such a system are as follows: 

(a) Detection, location, identification units, e. g., radar. 

(b) Delivery units, e. g., ships. 

(c) Control Units, e. g., guidance systems. 

(ad) Weapons, e. g., missiles. 

With specific regard to the weapons system concept of procurement it is my 
understanding that the Air Force uses the following definition : 
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“Under the weapons system concept of production the single prime contractor 
selected to produce the system is made responsible for its overall design, develop- 
ment, and performance reliability.” 

My comments will be addressed to this latter concept. For purposes of clarity, 
I will discuss our experience separately for each of our major procurement 
programs. 

SHIPS 


In shipbuilding the Navy has traditionally assumed responsibility for the 
general design and plans of the ship and, to the maximum extent, the specifica- 
tions and components thereof. The Bureau of Ships prepares the design to meet 
required ship characteristics furnished by the Chief of Naval Operations. Most 
equipment is generally furnished by the prime ship contractor. Factors in de- 
ciding what equipment will be procured and furnished by the Government in- 
clude economy, need for interchangeability of components, necessity for adequate 
lead time and for evaluation of new developments and assurance of timely de- 
livery. In certain instances, we either hire a design agent or designate one of 
the shipbuilders to prepare working plans to be used by various shipbuilders. 
However, in many cases, particularly with regard to larger vessels, we have 
given the prime contractor responsibility for working plans as well as for 
most of the components, generally excluding main propulsion machinery. This 
practice promotes effective coordination of preparation of detailed working 
plans with construction, minimizes areas of dispute, involves less technical 
supervision on the part of Bureau personnel, and permits quicker and more 
economical construction. Only in procuring standard merchant-type vessels 
have we ever approached ordering a complete vessel, including all equipment, 
from one contractor and such procurements have been minor parts of our ship- 
building program. 

AIRCRAFT 


With regard to aircraft the Navy has never made a weapons system pro- 
curement as defined above. However, we have made some aircraft procurements 
which employed what we might refer to as a modified weapons system concept. 
In these procurements the degree of responsibility placed with the prime con- 
tractor has depended upon several elements. First, in each case the contractor’s 
capability had to be considered; i. e., one aircraft manufacturer has an or- 
ganization which can do more things than another manufacturer. Second, 
manufacturers have invariably picked up projects which were in being or under 
development and applied these concepts to their contracts. These develop- 
ments had either been previously initiated by the Navy or had been carried on 
under Navy auspices. 

As our aircraft have become more and more complex we have found it 
necessary to require the prime manufacturer, in developing the aircraft to 
also develop such components as navigational, communications, and fire con- 
trol equipment which must be integrated into that aircraft. This development 
and testing remain with the prime manufacturer throughout the prototype testing 
stage. However, once these components have been definitized and we are ready to 
buy them in production quantities, it has been our practice not to include them as 
a part of the prime contract for the aircraft, but rather for the Navy to procure 
these components and furnish them to the prime contractor. 

In general, we have always purchased engines separately and furnised them 
to the airframe manufacturer. However, in one instance we have made the 
airframe manufacturer responsible for furnishing engines. It should be noted 
that even in this particular procurement we are furnishing navigational and 
fire direction radar, and communications equipment. 


MISSILES 


With regard to missiles we have followed two general lines of procurement. 
Neither of these procedures follow the weapons system concept of procurement. 
First, for some missiles we have bought the major components separately and 
furnished them to a contractor to be assembled into the completed missile. 
Second, we have bought some missiles by giving a prime contractor responsi- 
bility for the entire missile with the exception of the motor. The decision as 
to which way to proceed has depended upon the type of missile being procured 
and the capabilities of the prospective contractors. Again, however, it is to 
be noted that the missile itself is only one part of a “weapons system,” as the term 
is used by the Navy. 
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GENERAL 


The discussion of missiles leads at this time to a consideration of how the 
Navy is currently viewing the weapons system concept. We are finding that 
the items being bought, such as missiles, are becoming increasingly complex 
and that they require a great deal of scientific and engineering effort through- 
out their development and production. We are finding also rather serious 
problems of compatibility exist both with respect to the components of the 
missile and with respect to major elements of the system; for instance, between 
the assembled missile and its corresponding shipborne or airborne control 
mechanism. As an example of this complexity, let me cite the fact that the 
prime contractor for the guidance system alone of one of our missiles has 150 
subcontractors for this unit. Moreover, as these weapons become more complex, 
we are finding the problem of furnishing the necessary manpower to administer 
these contracts becoming acute. We will shortly have to answer the question 
of whether we have available the trained scientific and engineering personnel 
within Navy ceilings successfully to administer these programs. 

In summary, with regard to the very complicated weapons, we are going to 
have to make a decision as to the method of procurement in each case, depending 
upon a number of considerations. These considerations include the item to be 
bought, the capabilities of the contractors who might produce this weapon, the 
nature of the problem involved, the producibility of the weapon as a system, 
and finally the requirements for compatibility. Undoubtedly, in some cases 
good judgment will dictate the selection of a prime contractor to produce the 
weapon, whereas in other cases the procurement of components will be a better 
solution. 

EFFECT ON SMALL BUSINESS 


Since the Navy has not practiced the weapons system concept of procurement 
to any appreciable degree, it is difficult to state with certainty what effect the 
use of this concept will have on small business. However, it is possible to 
relate this concept to at least one of our major procurement programs. In 
surveying the kinds of items which might be procured on a weapons system 
concept, it would appear that they fall into the same pattern as do aircraft; 
i. e., they are, for the most part, items which were not in the small business 
potential to begin with. In procuring aircraft and engines we have been able 
to contract only with very large corporations because the magnitude of the task 
is beyond the capabilities of what we generally refer to as small business. This 
has been generally true also with regard to the large components such as radio 
navigation and communications equipment, search and fire control radar, and 
armament systems. There have been exceptions, but they have been few. 
Small business has furnished smaller components such as starters, launchers, 
and instruments. Certain of these components have been purchased directly 
even when the aircraft procurement followed a modified weapons system con- 
cept. However, it should be noted that the increasing complexity of weapons 
is having an effect on certain of these small components. For instance, small 
business was able in the past to furnish aircraft generators. Now we find that 
the terrific demands upon the generator by the new engines and electronic 
systems present problems which can only be solved by companies which have 
large resources and numbers of personnel to devote to the effort. 

In the aircraft industry small business has traditionally been a subcontractor 
and we have concentrated our efforts regarding small business on the sub- 
contracting programs of the prime contractors to assure the greatest practicable 
use of subcontractors and small business. The Navy has done this, not only 
in the interest of small business itself, but also because it is recognized that a 
rapid wartime expansion by the several prime contractors necessarily depends 
on their having a complex of subcontractors which can be expanded. 

It is certainly recognized that there is inherent in this concept the possibility 
that some items which were within the small business potential might be with- 
drawn, but it is not felt that this would be a substantial number of items. 
There is also the possibilty that the weapons system contractor might elect not 
to subcontract certain work which previously had been contracted for separately. 
However, it is felt that the complexity of the weapon operates in favor of a 
maximum of subcontracting. 

In conclusion, I have attempted to present a complete picture of the Navy’s 
experience and trend regarding the weapons system concept of procurement. 
[ have done so because I feel that it is essential that your committee under- 
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stand the pressures which are operating on our procurement in this era of 
rapid technological change. If I may furnish any other information, please 
do not hesitate to call on me. 
Sincerely yours, 
BH. W. CLExTon, 
Vice Admiral, USN, Chief of Naval Material. 

Admiral Ciexton. My observation as far as small business is con- 
cerned is that the prime contractor’s policy is really the key to the 
small-business firm. 

If the prime contractors basically adopt the Department of Defense 
policy on small business and carry it out, the small-business concerns 
will get a fair share of this program. 

The second point is that I believe that it is the policy of Defense 
and of the Navy that we do not build plants for contractors to put 
them in other businesses to take over somebody else’s type of business. 

Senator Tuyr. Admiral, I am very happy to hear you make that 
statement. I think that is the key to the entire problem of saving 
our business establishments across the Nation which make up our 
main street. 

Mr. Sarr. I might say that the Air Force heartily concurs in that. 

Senator Ture. I think that is the key to the entire question. Thank 

ou. Excuse the interruption. 

Admiral Ciexton. The policy was brought out that the Navy has 
not at any time changed its policy with respect to Government-fur- 
nished equipment and the contractor-furnished equipment. Each 
item and weapon is determined on its own merits. 

Senator Tuyr. Anything further ? 

Admiral Ciexton. No, sir. 

Senator Ture. I want to thank all of you. This hearing has been 
most helpful, I know, to all of us, and the record here will be most 
helpful to the committee staff. 

There might be times when the committee staff may ask some specific 
questions in order to further enlighten the committee and themselves 
as to the problem that Mr. Johnson and other manufacturers will be 
faced with in their attempts to remain in business as long as so much 
of the Federal appropriations are going into the various types of 
defense expenditures. 

So with that, unless someone has something specific that they want 
to bring before the committee, or unless counsel has any questions, we 
will stand adjourned. There will be no hearing this afternoon. 

(Whereupon, at 12:30 p. m., the subcommittee adjourned.) 











APPENDIXES 


APPENDIx I 


(Correspondence submitted by Representative Marguerite Stitt 
Church, setting forth problem of Small Motors, Inc., Chicago, in con- 
nection with the qualified products list :) 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
Washington, D. C., March 13, 1957. 
Mr. WILLIAM D. Amis, 
Senate Select Committee on Small Business, 
Senate Post Office, Washington, D. C. 

Dear Mr. Amis: In connection with the current hearings being held by the 
Subcommittee on Government Procurement on various complaints of small- 
business men concerning current Department of Defense procurement policies 
and procedures, I am sending you herewith letter just received from Mr. R. R. 
Cook, of Small Motors, Inc., 2076 Elston Avenue, Chicago 14, Ill. 

It is my sincere hope that Mr. Cook’s comments and sound suggestions will be 
incorporated in the record of the hearings; and, of course, any consideration and 
assistance that the committee can give in this matter will be deeply appreciated. 
I am sure that Mr. Cook would be glad to provide any further information 
desired. 

With best wishes, I am, 

Sincerely yours, 
MARGUERITE StirT CHURCH. 


SMALL Motors, INc., 
Chicago, 14, Ill., March 11, 1957. 
Subject: Qualified products list. 


Representative MARGUERITE S. CHURCH, 
House of Representatives, 
Washington, D. C. 


Dear Mrs. CHurcu: The Government procurement experts have now figured 
out a new clause to put in Government contracts so as to eliminate the small- 
business man from bidding on such Government bids. This clause specifies that 
the manufacturer has to manufacture a product, have it thoroughly tested in 
accordance with Government specifications, and then submit it to the Government 
with reproducible drawings, to see if they will qualify it. After this is done, the 
Government then places the manufacturer on a qualified products list, and, if 
he is low bidder, he can then be awarded the contract. 

On the face of it, this looks like an innocuous clause as it places the burden of 
proof of the quality of the manufacturer’s product on the company making it, 
which is logical. 

But this means that every manufacturer must invest $30,000 to $45,000 in test 
equipment to test out his products before submitting to the Government. In 
addition, he must build these samples, which can cost an additional $6,000 to 
$8,000. It is very obvious that no small-business man could have his product 
qualified before he ever gets the contract, and with no certainty of ever getting a 
contract unless he is the low bidder. In Chicago, there are two laboratories 
approved for making these tests, and their costs for testing products in accord- 
ance with Government specifications will run around $4,000 to $6,000. There- 
fore, the minimum figure at which a small-business man can obtain a qualified 
product is at a cost of over $10,000 before he gets an opportunity to bid. 
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Over the past 10 years, the Government has set up test laboratories at Govern- 
ment bases at great expense to the taxpayers, with all the necessary equipment 
for testing all types of products bought by the Government. We presume that 
this equipment will now sit idle and they will make the small-business man run 
the tests himself. The large business concern has large research and develop- 
ment contracts with the Government, in which they include the cost of this test 
equipment, and, therefore, they can test their own products at a fraction of the 
expense that it costs the small-business man because they already own the test 
equipment, which has been charged against other large Government contracts. 
Another very obvious thing is that this qualified bidders’ list continues from 
year to year, even though the company’s personnel might change, their equipment 
might change, or they might merge with other companies. 

Recently, we obtained an order from the Chemical Corps for $10,805, covering 
81 blower-motor-fan units, and we were required to run preproduction tests on 
these units, costing us $4,200, before submitting our product to the inspector. 
We had difficulty in obtaining an outside laboratory to run these qualifying tests, 
inasmuch as there are only two such laboratories in Chicago, and the tests take 
6 to 9 weeks minimum. The contracting officer then wants to collect a considera- 
tion because of the delay in shipment—all of this after you have bid lower than 
anyone else in the country and then the Government wants a rebate on a small 
order of less than $11,000. 

It’s very obvious that our entire administration are channeling all of the large 
orders to the large companies and decreasing the dollar volume of Government 
orders to the small-business man each year. The larger businesses are getting 
larger and the smaller companies are going out of business at the rate of 300 a 
week. Business failures in the United States annually, the first week in March, 
for the past 12 years, are as follows: 
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I would like to see some national publicity, giving the exact facts to the public 
of the total number of dollars in Government orders given to the small-business 
man in comparison with the total number of dollars in Government business 
given to the large business concerns. The only facts that Small Business Admin- 
istration publish are the number of orders that small business receives in com- 
parison with the number of orders big business received. This is not a fair 
comparison because many of the orders that small business receives run under 
$100, while the orders big business receives run into the billions. 

I hope something can be done to help the small-business man before there are 
no more of them. 

Yours very truly, 
R. R. Coox. 


APPENDIx II 


(Letter of March 8, 1957, from Department of the Air Force, con- 
taining information on the weapon-system concept, requested by the 
Senate Small Business Committee :) 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 8, 1957 
Hon. Jounn SPARKMAN, 
Chairman, Select Committee on Small Business, 
United States Senate. 

DEAR Mr. CHAIRMAN: Reference is made to your letter of February 11, 1957, 
in which you asked specific questions regarding the weapon-system concept 
of procurement. 

As a preface to answering the questions, it appears desirable to remphasize 
important aspects of the concept with a view to clearing up misconceptions 
which seem to persist. It is probable that these misconceptions are attributable 
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to the fact that in 1 of the early applications of the weapon-system concept, 
but in only one (the B-—58) a single prime contractor was selected through de- 
sign competition, and all other development and production for that system 
is being performed through subcontracts placed by the single prime contractor. 

The weapon-system concept is merely a continuing evolution of sound pro- 
curement practice to keep pace with the increased technological complexity 
of modern weapons. <A system might be composed of equipment, skills, and 
techniques, the composite of which forms an instrument of combat, or it might 
be the composite of equipment, skills, and techniques which, while not an 
instrument of combat, is capable of performing a clearly defined function such 
as air-sea rescue, or early warning of impending attack. In either case the 
effective result to be obtained is a complete weapon system, or support system 
capable of satisfying Air Force mission requirements. As currently organized, 
and with the single exception noted in the first paragraph, a weapon system 
does not comprise just one large prime contractor with such a subcontracting 
supporting structure as he desires. Quite to the contrary, it is made up of 
a complex of contractors which are generally under direct contract to the Air 
Foree and which receive technical guidance from the weapon-system contractor 
as approved by the Air Force. Thus, the weapon-system concept is best 
described as a total effort accomplished by a team of contractors working 
with the Air Force who are considered to be best qualified to furnish a system 
which will satisfy operational and logistical requirements established for any 
one weapon system. 

Each of the prime contractors, including the management contractor, oper- 
ates a small business subcontracting program conforming to the desires, and 
under the continuing supervision of the Air Force; and as each portion of the 
total weapon system advances from the development stage to that of production 
for the operational inventory, each prime and major subcontractor receives 
Government-furnished aircraft equipment (GFAE), or Government-furnished 
equipment (GFE), produced by other prime contractors of the Air Force, just 
as was the case before the term “weapon system” was originated. This is all 
clearly set forth in Air Force Regulation 70-9, “Airborne Weapon System and 
Support System Procurement,” copy of which is attached. [Copy retained in 
committee files. | 

In the light of this brief explanation of what the weapon system concept en- 
tails, information or comments on the 15 questions in your letter follow: 

1. Isn’t it true that weapons system procurements are negotiated procurements 
rather than advertised procurements? 

Selection of the weapon system prime contractor and the associated prime 
contractors of a weapon system is made through negotiations as the only appro- 
priate method. Selection of the prime contractors for GFAE and GFE, and also 
issue items such as life rafts, personnel parachutes, etc., are made through formal 
advertising whenever the adequacy of the specifications and other pertinent 
factors make possible this method of procurement; otherwise they are made 
through negotiation. 

2. Wouldn’t the weapons system procurement in practice reduce all small- 
business suppliers to the status of subcontractors, even though they may have 
been prime contractors before this system was initiated ? 

Small business suppliers are not “reduced” to the status of subcontractors as a 
result of the weapon system concept. Items which small-business concerns have 
previously and satisfactorily supplied on prime contracts from the Air Force 
and which are now used in weapon systems are still being procured by the Air 
Force through prime contracts. Relatively few GFAE or GFE items have been 
changed to the status of contractor furnished equipment (CFE), and these few 
are chiefly those produced only by large business concerns. These items are 
normally brought back to GFAE or GFE status as soon as the modified specifica- 
tions are firmed up. In this connection, as evidence that small-business concerns 
are not losing out, it is pointed out that on December 31, 1951, at the height of 
the Korean conflict, and prior to the advent of the weapon system concept, there 
were 1,886 small-business concerns operating on Air Force prime contracts of 
$10,000 or more, and on December 31, 1956, there were substantially as many 
(1,819) such concerns, despite a sizable reduction in the volume of Air Force pro- 
curement between those two dates. These figures apply only to contractors pro- 
ducing items on Air Force specifications, and not to the many thousands of sup- 
pliers of common-use items procured on purchase orders, 
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3. Hasn’t the weapon system concept of procurement caused many small- 
business “‘sources of supply” to lose out because the prime contractor itself pro- 
duces that item or else is reduced to the status of “potential supplier” by the 
prime contractor? 

The second part of this question is covered in question 2 above. With regard 
to the possibility that the prime contractor takes over production formerly 
accomplished by small business, see the answer to No. 11 below. As pointed out 
there, we do not feel that the fact a prime is or is not a weapons system contrac- 
tor has any bearing on the question. 

4. Do small firms dealing with prime contractors receive as fair and impartial 
consideration as if they were producing components for the Government? 

Continual and detailed experience with Air Force prime contractors have 
convinced us that impartial and equitable consideration is given by them to small- 
business concerns, even as it is given by the Air Force itself in its direct purchases. 

5. In your subcontracting reporting system will the common-use items, such as 
pulleys, handle knobs, paper clips, and small hardware items which normally go 
to small concerns be separated from component parts such as hydraulic equip- 
ment, armament, and the many instruments produced by small business? 

The subcontracting reporting system established by the Department of Defense 
and approved by the Bureau of the Budget does not differentiate between the 
purchase of common-use items and those which are made only to the contractor’s 
specifications. 

6. Are small firms receiving a greater share of total Government procurement 
under the weapons system concept? 

The weapon system concept, as such, is one of management responsibility and 
is not intended to effect the amount of subcontracting to small-business concerns. 
Weapon systems contractors, associate contractors, and all other large contractors 
of the Air Force, whether involved in weapon systems or not, operate small- 
business subcontracting programs in accord with our desire. While we do not 
have detailed statistics isolated for all weapon system contractors, the evidence 
available indicates no substantial differences in the Government business sub- 
contracted by individual primes before and after becoming weapon system con- 
tractors. We do feel that Air Force action in placing responsibility for the super- 
vision of our prime contractor’s small-business subcontracting programs with 
our administrative contracting officers, could result in a better performance on 
the part of the contractor involved with a resulting benefit to small business. 

7. Is the subcontracting by the prime contractors compulsory? 

Subcontracting by prime contractors is not compulsory in the legal sense, but 
weapon systems contractors, associated prime contractors, GFAE and GFE prime 
contractors are required to secure Air Force approval of their subcontract struc- 
tures as to critical and/or major items during the course of negotiation and prior 
to the award of the prime contracts. The Air Force policy is to insist on a 
maximum subcontract structure consistent with the overriding requirement that 
it not lessen the contractor’s ability to provide that portion of the weapon system 
for which it is responsible. In addition, it is pointed out that the contractual 
agreement between the prime contractor and the Air Force “to accomplish the 
maximum amount of subcontracting to small-business concerns that the con- 
tractor finds to be consistent with the effiicient performance” of his contract has 
recently been extended by having a similar clause put into the contracts made 
by the prime contractor with its major subcontractors. We feel these tools are 
effective and working well. 

8. Are the large prime contractors genuinely interested in seeing that small 
firms receive their fair share of the total contracts by means of subcontracting? 

We believe they are, as exhibited by their voluntary interest and compliance in 
our small-business-subcontracting program. 

9. If the component is subcontracted, isn’t there a profit factor for both the 
prime contractor and the subcontractor in the final cost which is borne by the 
Government? 

The profit factor in a subcontract is, of course, part of the final cost borne by 
the Government, as is also the cost to the prime contractor in providing the 
engineering, the drawings, the placing of the subcontract, production scheduling, 
the final inspection, and other services that may be required in order to secure 
an equipment or component which will function properly in that portion of the 
weapon system for which the prime contractor is responsible. The profit which 
the prime contractor itself will realize is based on the total effectiveness of man- 
agement, engineering, and production skills exercised in the production of the 
overall weapons system. 
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10. What are the savings in personnel by the use of the weapons system con- 
cept in numbers and dollars? 

The savings in personnel to the Air Force is an intangible quantity and not 
measurable in terms of people or dollars. The important matter in this area is 
that the Air Force, under the weapon system concept, is making full utilization 
of the capability of our weapon system contractors to plan and develop the 
weapon system design requirements and then exercise management responsibility 
in conjunction with the Air Force to insure that the weapon system is developed 
and produced as an integrated and effective unit of combat. The savings to the 
Air Force in personnel results from reduced requirements for technicians, scien- 
tists, administrators, ete., to expand our development laboratories and projects 
offices had we not taken advantage of the contractor capabilities to meet the 
increasing technical and management responsibilities of our weapon systems. 

11. Are the prime contractors likely to perform work in their plants during 
slack periods or cutbacks that ordinarily would be subcontracted to outside 
firms? 

The situation mentioned could occur whether the prime contractors are per- 
forming under a weapons system contract or not. The Air Force will, however, 
continue to oppose the expansion of a contractor’s activities into fields that are 
foreign to its normal type of work through such means as are available including, 
but not limited to, control of Government-owned facilities. 

In any realistic consideration of this problem, it must be recognized that our 
defense posture requires an adequate subcontract structure in being, as well as 
to meet M-day requirements. We must also recognize, however, that the prime 
contractor must be permitted to retain its economic health and be capable of 
rapid expansion. While a sound and reliable subcontracting structure is 
essential, this necessarily requires sound and reliable prime contractors as well. 

12. Wouldn’t it be cheaper for the Government to spread its business among 
several primes than to depend upon the weapons system concept prime contractor 
either to produce the components or to subcontract them? 

As pointed out in the preface of this letter, the Air Force spreads the activities 
involved in any one weapon system among numerous prime contractors. 

13. Do prime contractors, under the DOD small business subcontracting pro- 
gram, really give small firms preferential treatment in the placement of outside 
production or subcontract work? 

If preferential treatment means price differentials or small business set-asides, 
such preference is not extended by prime contractors nor is expected to be; 
the Defense subcontracting small-business program calls for the providing of 
equitable opportunity to small business. In the broader view of preferential 
treatment involving special measures to insure that small-business concerns 
receive equitable opportunity and consideration as well as unusual technical 
or financial assistance, it can be said that our prime contractors do extend 
preferential treatment. 

14. How effective is the DOD subcontracting program in assisting small firms 
under the weapons system concept? 

The program referred to is at least as effective under the weapon system 
concept as it was prior to the current stage in the evolution of that concept. 
If anything, the program will increase in its effectiveness because of the increased 
emphasis placed by the Air Force on the proper conduct of the small business sub- 
contracting programs by the contractors themselves. 

15. Do weapons system prime contractors “shop around” for a lower price after 
they have used the lowest quotation in the preparation of their proposals? 

Prospective prime contractors with the active assistance of the Air Force are 
required to use the lowest qualified bidders, thus securing competition which will 
be reflected in the pricing of their contracts. This is normal practice, and many 
instances could be cited wherein, either during the course of negotiation with 
the prospective prime contractor or following the placement of the contract, 
this practice has resulted in considerable cost savings to the Government. 

We have taken this opportunity to present in its proper light a subject which 
has been highly controversial, probably because it has been widely misunder- 
stood, and we would appreciate your cooperation in assisting us in presenting 
to industry, and to the Congress, a true picture of the weapon system concept, 
which we believe to be vital to our defense mission . 

Your interest in this matter is appreciated. 

Sincerely yours, 
MAYHUE D. BLAINE, 
(For and in the absence of Joe W. Kelly, Major General, USAF, Director, 
Legislative Liaison). 
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APPENDIX III 


_ (Letter of March 18, 1957, from Department of the Army, contain- 
ing information on the weapon system concept, requested by the Senate 
Small Business Committee :) 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE DEPUTY CHIEF OF STAFF FOR LOGISTICS, 
Washington, D. C., March 18, 1957. 
Hon. JOHN SPARKMAN, 
Chairman, Select Committee on Small Business, 
United States Senate. 

Dear Mr. CHarrMAN: Reference is made to your letter of February 11, 1957, 
regarding procurement under the weapons system concept and to my interim re- 
ply dated February 19, 1957. 

The term ‘Weapons System Procurement” is not related to any “specific” pro- 
curement regulations or policies within the Department of the Army. The term 
“Weapons System” as used in the Department of the Air Force, is understood 
to refer to an overall plan of action that places responsibility in a prime con- 
tractor to see that all elements of a given weapons system are adequately de- 
signed, tested and produced on schedule to meet the Air Force needs. In this 
role the contractor is primarily a coordinator, although he usually assembles 
the components, and may produce some of the parts himself. 

In the instance of certain technically complex and highly specialized military 
equipment, the Army has utilized prime contractors to the greatest practical 
extent to integrate and coordinate development, evaluation, and initial produc- 
tion. The criteria governing the Army’s employment of prime contractors in 
the instances referred to are set forth in Armed Services Procurement Regula- 
tion 3-108 as implemented by Army Procurement Procedure 3-108. 

Typical examples of the employment of prime contractors by the Army are 
illustrated by the following: 

TANKS 


Where time is of the essence and it becomes necessary to telescope tank de- 
velopment and production, the constant fluctuation of engineering design and 
its impact on component delivery and material obsolescence, sometimes requires 
that the Army place dependence on the prime vehicle contractor for scheduling, 
administering and otherwise integrating and coordinating the fabrication of the 
tank components. In this manner complete standardization of tank components 
is assured through designation of a prime vehicle contracto, as the “Vehicle 
Engineering Agency” for a complete “family” of vehicles. Final action by the 
vehicle design agency is subject to approval by the appropriate contracting 
officer. 

AMMUNITION 


There are no private industrial facilities which may be utilized for or con- 
verted to production of propellants, explosives, and loading of ammunition to 
meet Army requirements. In the area of production of explosives and the load- 
ing of ammunition, considerations must be given to interchangeability of com- 
ponents, flexibility of production to meet logistical requirements, and control of 
critical materials. Therefore, Government-owned plants are used for the manu- 
facture of and the loading and assembly of complete rounds of ammunition. In 
connection with the operation of these Government-owned ammunition plants, 
the Army depends upon prime contractors for the overall operation and coordina- 
tion of the manufacturing activities at these plants. 


ARTILLERY WEAPONS SYSTEM 


Where technologies have advanced to make new systems components avail- 
able and compatibility of such components in the system is mandatory, a prime 
contractor may be selected to effect essential systems engineering. This is neces- 
sary to maintain centralized and closely coordinated manufacturing control over 
component design so one component will match the performance of another and 
none of the components will be limited in such fashion as to limit overall perform- 
ance of the system. 
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GUIDED MISSILES 


In certain guided-missiles weapons systems, successful development, evalua- 
tion, and initial procurement, especially where development and procurement are 
telescoped, can be achieved in the most economical and efficient manner through 
vesting a single prime contractor with the responsibility for these functions to 
the greatest practical extent. Where these conditions obtain, a single qualified 
prime contractor may be employed. 

Contracts awarded to prime contractors employed in the role of weapons sys- 
tem coordinators are governed and administered by the same policies, regula- 
tions, and procedures as particularly set out in the Armed Services Procurement 
Regulation and Army Procurement Procedure as are applicable to any other type 
of procurement. There is nothing inherent in the employment of prime con- 
tractors in this role that will adversely affect small business. As a matter of 
fact, one of the primary purposes of employing the prime contractor in this role 
is to conserve and most effectively utilize existing skills and facilities available 
in the Nation’s resources through the evolution and closely coordinated “package” 
subcontracting plan by the prime under Army supervision to this end. The 
NIKE program, which is one of the guided-missile programs coordinated by a 
prime contractor, bears out that there is nothing abnormal or unusual with 
respect to employment of a prime contractor in this role and small business. In 
this instance, exclusive of the operations of Douglas Aircraft Co. as a principal 
sub to the prime, the following statistics are available: 
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It is believed that the foregoing will provide you with the information that 
you have requested. However, if you feel that I may be of further service to 
you in this matter, please do not hesitate to call upon me. 

Sincerely yours, 
A. F. CASSEVANT, 
Brigadier General, GS, Chief, Procurement Division. 





APPENDIX IV i 

(Letter of April 29, 1957, from Department of the Air Force, con- 
taining additional information on the weapon system concept, re- 
quested by the Senate Small Business Committee :) 


OFFICE OF THE SECRETARY, 
DEPARTMENT OF THE AIR FORCE. 
Washington, D. C., April 29, 1957. 
Hon. Grorce A. SMATHERS, 
Chairman, Subcommittee on Government Procurement, 
Committee on Small Business, United States Senate. 

Dear Mr. CHAIRMAN: The following information is submitted relative to the 
questions raised in your letter of March 20, 1957. 

The supervision and final authority of the Air Force over its weapon system 
contractor is very difficult to compare to that which Congress maintains over 
the military departments. Direct control is exercised through contractual pro- 
visions made with the weapons system contractor, requiring prior approval 
of many of the specific activities contemplated by the contractors. Examples 
are the prior approval of performance specifications issued by the weapons 
system contractor to associate contractors; the timing of delivery schedules; 
and the requirement for Air Force approval of the equipment to be developed 
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and produced by the weapons system contractor as well as that procured by 
the weapons system contractor through subcontractors. 

The weapon system contractor is required to specify by nomenclature of item 
and name of subcontractor those portions of the total equipment produced by 
the contractor, which he will subcontract. These items to be subcontracted 
are known to involve an estimated portion of the total work under the con- 
tract. This, in effect, would be the percentage subcontracted. The percent- 
age figure as such is not shown in the contract. The overall average subcon- 
tracting percentage for our weapon system programs is currently about 30 
percent, and it is expected that this average will be maintained through fiscal 
year 1958. 

The specifications developed by the weapon system contractor under his 
contract do become the property of the Air Force and are available for use 
in connection with present or future procurement. 

In arriving at the subcontract structure for each weapon system program, 
several basic factors are taken into consideration in the course of the negotiations. 
The most fundamental consideration is that of determination of the weapon 
system contractor’s normal scope of development and production. He is not 
permitted to enter into development and production of items of the weapon 
system for which there is an already established industry capability and capac- 
ity. This policy of the Air Force is very well understood by our aircraft industry 
and it is cooperating with the Air Force to the maximum degree. The extent of 
subcontracting arrived at on each program is based entirely on the circumstances 
surrounding that program; there can be no standard minimum percentage. The 
Air Force review and approval of the subcontract structure prior to the award 
of contracts is detailed in nature and is conducted in all cases by the Industrial 
Resources Division of Air Materiel Command, receiving final approval by the 
Director of Procurement and Protection, Headquarters, Air Materiel Command. 

An additional factor which allows Air Force control of the subcontracting 
structure pertains to the requirement for expansion of contractor facilities at 
Government expense. The Air Force reviews very critically each contractor’s 
request for development and production facilities, and when it is determined 
that he has requested facilities outside his normal scope of operation, they are 
denied. 

As has previously been pointed out, the Air Force establishes through its 
negotiations with the weapon system contractor a subcontract structure that is 
subsequently made a part of the production contract to be complied with by the 
prime contractor. Thereupon, there is continuing review to assure compliance 
by the contractor of terms of the contract by the Air Force plant representative 
organization and more specifically by the administrative contracting officer 
located at the contractor’s facility. In case the weapon system contractor 
desires to change subcontractors, or to retract items that are subcontracted and 
manufacture them himself, he must submit his intentions and justifications in 
writing to the contracting officer. The Air Force then reviews the case and 
advises the contractor of the Air Force position in the matter. To date, no 
contractor has proceeded contrary to Air Force desires. The Air Force is not 
powerless to forestall such activity by the contractor. 

The question is raised as to instances in which small businesses have been 
selected as prime contractors for development or production of items which are 
part of a weapon system. A quick review has determined that there are 
presently at least 145 small businesses participating in this category. The 
following are some examples of items furnished by small business to our F-100 
and B-52 production programs: 

Intercommunication set AN/AIC-10 
Radio receiver set AN/ARN-1 
Radio set AN/ARN-14 
Marker-beacon receiving set AN/ARN-12 
Automatic safety belt assembly 
Landing gear position indicator 
Pilot tube 

Free air temperature indicator 
Inflight refueling nozzle type MA-2 
Pilot’s magnetic compass 
Rate-of-climb indicator 

No small business concerns have been recorded to date as associate prime 
contractors. There is no bar to their being considered or selected, but up to 
this time the items for which associate contractors have been selected have been 
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of such size and complexity as to be far beyond the capabilities of concerns 
having fewer than 500 employees. The items discussed in the preceding para- 
graph as being produced by small business prime contractors for the weapon 
systems are Government-furnished aircraft equipment or Government-furnished 
equipment items. 

In your letter you expressed surprise that we consider it to be an impressive 
record that the Air Force has as many small-business prime contractors for 
programed items as it had at the height of the Korean buildup. We are sure you 
are aware of the rapidly increasing complexity that has been taking place in 
the weapons and supporting equipment being purchased by the Air Force which 
has tended to move many items formerly procured from small concerns out of 
their competitive range. In addition to this fact, which is beyond our control, 
many of our small-business suppliers have grown beyond the category of small 
business due to our contract placements with them. Furthermore, other quite 
competent small prime contractors have become affiliates or subsidiaries of other 
industrial organizations so that they can no longer be recorded as small-business 
concerns, This again is a present-day situation quite beyond the control of the 
Air Foree. In view of all these factors, what you have referred to as “a mere 
holding of the line’ is in our considered opinion not only an impressive ac- 
complishment, but also a tribute to the competitive abilities of the small-business 
“replacements” as well as a tribute to the small-business specialists and the 
contracting officers who day in and day out have kept the door of opportunity 
open to them. 

We must disagree with any suggestion that the Air Force has slighted its 
small-business prime contract program in the promotion of its very effective 
subcontracting program. Both have been pursued aggressively from the very 
beginning, and have been most favorably commented upon in the past several 
years. The Air Force considers that businessmen whether connected with small, 
medium, or large industrial enterprises are interested in directing their activities 
into those areas where there is a market for their products. Such a market 
exists in our prime contracts and to a much greater extent in subcontracts. Our 
responsibility to the Congress and to the industrial community is to be sure that 
small business has an equitable opportunity to participate in both markets, and 
this responsibility we are endeavoring to carry out with every means at our 
disposal. 

In reply to your question, the $560,136,000 face value of prime contracts (as 
distinct from purchase orders for commercial items) on which small-business 
concerns were operating as of December 31, 1956, was 1.3 percent of the $41.8 
billion face value of all prime contracts outstanding on that date. Prime con- 
tracts held by small-business concerns are generally completed in from 12 to 18 
months as is evidenced by the fact that the face value of the small-business 
contracts on that date was approximately the same as the new contracts of 
$10,000 or more awarded them in the 12-month period ending December 31, 1956. 
On the other hand, contracts for airframes, jet engines, guided missiles, and 
huge electronic systems, which make up the bulk of the dollars in Air Force 
procurement and which necessarily go to large-business concerns, generally take 
several years for completion. This is vividly pointed up by the fact that the $41 
billion of large-business prime contracts which were in various stages of com- 
pletion, but were still open on December 31, 1956, was 41% times the total awards 
to large concerns for the 12-month period ending on that date. 

In your letter you asked that we identify the four items Mr. Golden referred 
to in his testimony as being within the capability of small-business concerns. 
These four items shifted from Government-furnished to contractor-furnished 
equipment. You also asked whether Mr. Golden was referring to categories 
rather than items. As to the latter point, they were items, not categories, and 
a recheck disclosed that there were 5 rather than 4. These items were: 

Intervalometer, P-2 camera 

Audio recorder, AN/ANH-2 

Leg positioning thruster 

Ejection seat catapult 

Harness, shoulder adjustable 
As contractor-furnished equipment, they were purchased from small-business 
concerns, Two have since been returned to Government-furnished aircraft 
equipment status, and one other is planned to be returned to that status in the 
fiscal year 1958 program. Of the two that have been returned to GFAE status, 
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one is being purchased by the Air Force from the same small-business producer 
and the other has been turned over to Army Ordnance for supply under single 
service procurement. 

You ask why it should not be possible for any Air Force office to accept an 
application to be placed on the bidders’ mailing list from a small-business con- 
cern, and forward it to the appropriate operating purchasing office. This was 
the practice a few years ago and with such unsatisfactory results to the small- 
business applicants, as well as to the Air Force, that it was changed to the 
present arrangement whereby all applications except for maintenance work and 
research and development activities are first received by the small-business 
specialist in the air procurement district office in whose territory the small-busi- 
ness concern is located. Many applications are improperly made out, the 
required information is not completely furnished or, in some instances, is 
totally lacking. In other cases, the items in which the company is interested 
are not clearly identified with the result that the wrong items are checked. 
In many cases the applicant is not a going business concern entitled to bid 
on Government procurement, but is merely a broker with a desk and telephone. 
One of the functions of the small-busines specialist in the air procurement 
district office, of which there are 18 strategically located throughout the coun- 
try, is to check these applications thoroughly to determine their adequacy and 
propriety prior to forwarding them to the appropriate purchasing office or 
offices. These small-business specialists are specially trained for their work 
and maintain up-to-date commodity catalogs showing the items purchased in 
each of the 14 major purchasing centers of Air Materiel Command. They 
make sure that when the applications are forwarded to the purchasing offices, 
they are in such form that they will not be returned for further information 
which inevitably causes delay and disappointment. No other individuals in the 
Air Force have all of the required, current information, equipment, and experi- 
ence needed to perform this work. 

With reference to your question concerning delinquent contractors who fur- 
nish items involved in weapon systems, records are not maintained which 
would differentiate between delinquent contractors furnishing such components 
and those supplying items not involved in weapon systems. If the term “de- 
linquent” is interpreted as meaning late delivery of equipment to contract 
schedules, it should be understood that a contractor could be delinquent at a 
particular time during the life of the contract, yet recover and be on schedule 
at other times. In the specific month of February 1957, 23 out of 1,000 com- 
ponent manufacturers were considered delinquent, and 12 out of a total of 63 
aircraft and missile program were delinquent on scheduled deliveries to the 
Air Force. 

You have asked that the committee be given some examples of how the Air 
Force has helped small-business concerns during fiscal year 1956 and how the 
small-business specialists specifically have, through their direct intervention, 
prevented discrimination against small-business concerns. We have been ad- 
vised that an opportunity will be provided at hearings to be held later in the 
year for the Air Force to present its accomplishments in the area of small busi- 
ness. Since these questions really touch on our whole program, and their 
answer depends upon a great deal of information not centrally maintained, 
we believe it would be more helpful to you if these matters could be discussed 
at these later hearings. If such hearings are not to be held, we will require 
additional time to supply this information. 

In a later letter from you dated March 25, 1957, you requested our comments 
on suggestions made by the Small Business Administration during the March 13 
hearings to the effect that the weapon system concept of procurement should be 
limited to certain large and complex items on the ODM preferential planning 
list which cannot be produced by small business. The Deputy Administrator of 
the Small Business Administration in testifying on that occasion preceded the 
Air Force witnesses and predicated his suggestions on what he stated was the 
Small Business Administration's “understanding” of the weapon system concept. 
This understanding unfortunately was incorrect... In my testimony, I explained 
what the Air Force weapon system concept actually is, what it is not, and why 
the procurement of a complete system as such is vital to us. As I stated, an air 
weapon such as a fighter, a bomber or a guided missile is operational only to the 
extent that the complete system is operational. The system comprises, in addi- 
tion to the air vehicle, those equipments, articles of ground support, training 
apparatus, etc., that are a prerequisite to the capability of the air vehicle to 
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accomplish its mission. The equipments themselves are largely purchased by 
the Air Force as was formerly the case, but to secure the required performance 
of the entire system, we have contracted the management responsibility to one 
single contractor. His responsibility covers the development of design require- 
ments, the planning and scheduling of the whole complex, but not its complete 
procurement. His procurement authority extends only to those subassemblies and 
components that make up the portion of the weapon system he himself will 
supply. 

We have gone to some length in this reply in an endeavor to clarify some of 
the points concerning weapon systems and our small-business program, the 
success of both being vital to our materiel mission. During the course of the 
hearings in which this concept was explained in greater detail, I stated that it 
is our considered view that the weapon system concept as used in the Air Force 
has no adverse effect on small business, and that our small-business program 
is not only sincere in its approach, but is being carried forward aggressively 
and effectively. 

Sincerely yours, 
Dub Ley C. SHARP, 
Assistant Secretary of the Air Force. 





APPENDIX V 


(Compilation of laws relating to Government procurement, pre- 
pared by the Judge Advocate General, Department of the Army:) 


Office of the Judge Advocate General 
Department of the Army 
Washington 25, D. C. 


THE LAW RELATING TO SMALL BUSINESS WITH RESPECT TO PRO- 
CUREMENT OF SUPPLIES AND SERVICES FOR THE DEPARTMENT 
OF THE ARMY 

January 12, 1957 


Prepared by the Procurement Law Division, Office of the Judge Advocate 
General, by Lt. Col. Donald D. Hickman, JAGC 


INTRODUCTION 


The Army small-business adviser requested the researching of Comptroller 
General decisions and letters of guidance rendered since 1947, analyzing the 
effect of each upon the then existing public laws, the resulting impact of each, 
pro or con, which served as a barometer for future legislation and no doubt 
is responsible for the now existing legislation. 

The Office of the Judge Advocate General was requested to make a study 
of the laws and the Comptroller General decisions referred to or briefed, the 
results of which are herein set forth. 

Acknowledgment is made of the assistance given by the General Accounting 
Office in the preparation of the attached study. 


SecTION I, STATEMENT 


It is the declared policy of Congress and the procurement agencies that a fair 
proportion of the total purchases and contracts for supplies and services for 
the Government be placed with small-business concerns. In compliance with 
the Government policy of using small business to the utmost in defense produc- 
tion, the Small Defense Plants Administration was created pursuant to the 
Defense Production Act of 1950 (64 Stat. 798). This expired July 31, 1953, 
and, in its place, the Small Business Administration was created by the Small 
Business Act of 1953 (67 Stat. 232), its existence having been extended to 
July 31, 1957, by Public Law 268, August 9, 1955 (69 Stat. 547). By Executive 
Order 10504 (18 F. R. 7667), December 1, 1953, the President transferred and 
assigned to the Small Business Administration all functions, duties, and powers 
of the Small Defense Plants Administration. 
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In addition to the Small Business Act of 1953, the Congress has incorporated 
provisions in several additional statutes in aid of small business. 

It will be the purpose of this memorandum to state, in general terms, the 
presently existing status of the law relating to small business with respect to 
procurement of supplies and services for the Department of the Army, giving 
appropriate citation of the principal statutes, Executive orders, decisions, opin- 
ions, regulations, directives, and procedures, as applicable. 

It is to be noted that Congress in the several statutes enacted in aid of small 
business has also provided for various types of financial assistance and aid to 
small business. However, this writing will give no consideration to such provi- 
sions inasmuch as they are without the scope of the present inquiry. 

This study does not purport to be either complete or exhaustive of the subject 
under consideration but it is hoped that it will afford reference to the principal 
statutes, decisions, and regulations and serve as a basis for more thorough and 
painstaking research in the future. 


Section II. Bastc LAWS AND REGULATIONS RELATING TO SMALL BUSINESS 
1. STATUTES 


(a) Small Business Act of 1953 (Public Law 163, July 30, 1958, 67 Stat. 2382, 
amended by Public Law 268, Aug. 9, 1955, 69 Stat. 547) 

The declaration of policy reads: 

“The essence of the American economic system of private enterprise is free 
competition. Only through full and free competition can free markets, free 
entry into business, and opportunities for the expression and growth of personal 
initiative and individual judgment be assured. The preservation and expansion 
of such competition is basic not only to the economic well-being but to the 
security of this Nation. Such security and well-being cannot be realized unless 
the actual and potential capacity of small business is encouraged and developed. 
It is the declared policy of the Congress that the Government should aid, counsel. 
assist, and protect insofar as is possible the interests of small-business concerns 
in order to preserve free competitive enterprise, to insure that a fair proportion 
of the total purchases and contracts for supplies and services for the Government 
be placed with small-business enterprises, and to maintain and strengthen the 
overall economy of the Nation * * *” (July 30, 1953, ch. 282, title II, sec. 202, 
67 Stat. 232: see title 15, U. S.C. A. 631). [Italic supplied.] 

A small-business concern is defined as: 

“For the purposes of this chapter, a small-business concern shall be deemed to 
be one which is independently owned and operated and which is not dominant 
in its field of operation. In addition to the foregoing criteria the Administra- 
tion, in making a detailed definition, may use these criteria, among others: 
Number of employees and dollar volume of business” (sec. 203). 

The act thereafter creates as an independent agency the Small Business Admin- 
istration under the general direction and supervision of the President which shall 
not be affiliated with or be within any other agency or department of the Federal 
Government, the management of the Administration to be vested in an Adminis- 
trator appointed by the President, by and with the advice and consent of the 
Senate. 

The powers, duties, functions, and authority of the Administrator are defined, 
including the right to sue and be sued, to acquire and hold property whenever 
deemed necessary or appropriate to the conduct of activities defined in the act, 
to make rules and regulations to carry out the authority vested in him under 
the act (sec. 205). The Administration is empowered to make loans to small 
business under restrictions, a matter which constitutes a principal part of the 
act but which will not be pursued further in this memorandum. The Admin- 
istration is also empowered to enter into contracts with the Government and 
any department, agency, or officer thereof having procurement powers obligat- 
ing the Administration to furnish articles, equipment, supplies, or materials to 
the Government and to arrange for the performance of such contracts by ne- 
gotiating or otherwise letting subcontracts to small-business concerns or others 
for the manufacture, supply, or assembly of such articles, equipment, supplies, 
or materials, as may be necessary to enable the Administration to perform such 
contracts (sec. 206). 

The Administration is granted power, in connection with procurement, to de- 
termine within any industry the concerns, firms, persons, corporations, or other 
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business enterprises which are to be designated “small-business concerns” for 
the purpose of the act. The Administration has power and shall when necessary 
certify to the Government procurement officers with respect to the competency, 
as to capacity and credit, of any small-business concern or group of such concerns 
to perform a specific Government procurement contract ; make studies and recom- 
mendations to the appropriate Federal agencies to insure a fair and equitable 
share of contracts for materials, supplies, and equipment to small-business 
concerns to effectuate war or defense programs; consult and cooperate with all 
Government agencies for the purpose of insuring that small-business concerns 
shall receive fair and reasonable treatment from such agencies (sec. 212). 

Section 213 provides that certification by the Administration that any small- 
business concern is competent, with respect to capacity and credit as to a 
specific Government procurement contract, shall be conclusive and officers of 
the Government having procurement powers are directed to accept such certifi- 
cation as such. 

Section 214 of the original act has been amended and now reads: 

“To effectuate the purposes of this chapter, small-business concerns within 
the meaning of this chapter shall receive any award or contract or any part 
thereof as to which it is determined by the Administration and the contracting 
procurement agency (a) to be in the interest of maintaining or mobilizing the 
Nation’s full productive capacity, or (0b) to be in the interest of war or national 
defense programs” (Aug. 9, 1955, ch. 628, sec. 9, 69 Stat. 551). 

The act and all authority conferred thereunder shall terminate at the close 
of July 31, 1957, but the President may continue the Administration for pur- 
poses of liquidation for not to exceed 6 months after such termination (amend- 
ment of Aug. 9, 1955, ch. 628, sec. 13, 69 Stat. 551). 

(NotrE.—See 15 U. 8. ©. A., secs. 631 to 651, pocket part for the act and 
annotations. ) 


(b) Armed Services Procurement Act of 1947 (Public Law 413, Feb. 19, 1948, 
62 Stat. 21. Amended June 30, 1949, ch. 288, 683 Stat. 393; Sept.. 5, 1950, 
ch. 849, 64 Stat. 591; Oct. 31, 1951, ch. 652, 65 Stat. 700; July 12, 1952, ch. 
708, 66 Stat. 594; and Aug, 9, 1955, ch. 628, 69 Stat. 551. Under Public 
Law 1028, ch. 1041, 84th Cong., 2d sess., this act, as amended, is now a 
part of the code and appears in title 10, U. S. C., secs. 2301 to 2314, inclu- 
sive. Reference to the act will therefore be made to the code, title 10, 
U.S.C.) 

The Armed Services Procurement Act of 1947, with amendments, is the basic 
authority for all purchases of supplies and services by military departments. 
There again the Congress has stated the policy that “a fair proportion of the pur- 
chases and contracts made under this chapter be placed with small-business 
concerns” (sec. 2301). 

The act applies to the purchase, and contract to purchase, of all property, 
other than land, by the Departments of the Army, Navy, and Air Force, and 
others. Purchases of and contracts for property or services shall be made by 
formal advertising, subject, however, to the right of the head of an agency to 
negotiate such a purchase or contract in some 17 specific situations named in 
the act and to which the general requirement for advertising and competitive 
bidding do notapply. (See secs. 2303 and 2304, respectively.) 

Further consideration of the provisions of the Armed Services Procurement 
Act of 1947, aside from noting the congressional expression of policy as to small 
business therein contained, is not strictly within the purview of this paper. 


(c) The National Security Act of 1947 (July 26, 1947, ch. 343, 61 Stat.; amended 
August 10, 1949, ch. 412, 63 Stat. 579, June 28, 1952, ch. 479, 66 Stat. 
282, June 30, 1954, ch. 432, 68 Stat. 357, July 13, 1955, ch. 358, 69 Stat. 
181. (See title 5, U. S. C. A., secs. 171 and 172.) ) 

This act is authority for the assignment among the various military depart- 
ments of responsibility for the procurement of such items for all the departments 
as the assignee department can advantageously procure and only incidentally 
affects small business so that its provisions will not be further considered herein. 
(d@) The Defense Production Act of 1950 (September 9, 1950, ch. 982, 64 Stat. 

798. Amended June 30, 1953, 67 Stat. 129; August 9, 1955, 69 Stat. 180. 
(See 50 App. U. 8. C. A. secs. 2061 to 2166, inclusive.) ) 

The Congress, by way of declaration of policy, states that it is the policy of the 

United States to oppose acts of aggression and to promote peace by insuring 
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respect for world law and the peaceful settlement of differences among nations; 
that this task requires diversion of certain materials and facilities from civilian 
use to military and related purposes, ete. (sec. 101). Thereafter the act states 
the purpose of the Congress to encourage small business : 

“It is the sense of the Congress that small-business enterprises be encouraged 
to make the greatest possible contribution toward achieving the objectives of 
this act * * *, 

Thereafter follow provisions for providing small-business enterprises with full 
information concerning the act, the appointment of committees to aid small 
business, and the establishment of the Small Defense Plants Administration. 
Inasmuch as the functions, powers, and duties of the Small Defense Plants 
Administration, its Administrator, and other officers, have now been transferred 
and assigned to the Small Business Administration by Executive Order 10504 
(18 F. R. 7667, Dec. 1, 1953), pursuant to section 218, Small Business Act of 
1953 (67 Stat. 232, 239), further consideration to such provisions of this act 
will be omitted. It is important to note, however, that this Executive order 
transfers to the SBA “all remaining functions, duties, and duties with respect 
to (a) contracts entered into pursuant to subdivisions (B), (C), and (D) of 
section 714 (b) (1) of the Defense Production Act of 1950, as amended; (b) 
certificates of competency issued pursuant to section 714 (e) (6) and section 
714 (f) (1) of said act * * *.” 


(e) First War Powers Act (Dec. 18, 1941, ch. 593, 55 Stat. 889; amended: Jan. 
12, 1951, ch. 1230, 64 Stat. 1257). (See title 50 App. Sec. 611, U. S. C. A. 
and par. 12, pt. I, Executive Order No. 10210, Feb. 2, 1951, 16 F. R. 
1049. ) 

Title II of this act, which by act of June 1, 1955 (ch. 120, 69 Stat. 82) has 
been extended to June 30, 1957, unless sooner terminated by concurrent resolu- 
tion of the Congress or by action of the President, reads in pertinent part: 

“The President may authorize any department or agency of the Government 
exercising functions in connection with the national defense, in accordance with 
regulations prescribed by the President for the protection of the interests of the 
Government, to enter into contracts and into amendments or modifications of 
contracts heretofore or hereafter made and to make advance, progress, and 
other payments thereon, without regard to the provisions of law relating to the 
making, performance, amendment, or modification of contracts whenever he 
deems such action would facilitate the national defense: * * * Provided further, 
That nothing herein shall be construed to authorize any contracts in violation of 
existing law relating to limitation of profits: Provided further, That all acts 
under the authority of this section shall be made a matter of public record under 
regulations prescribed by the President and when deemed by him not to be 
incompatible with the public interest: Provided further, That all contracts en- 
tered into, amended or modified, pursuant to authority contained in this section 
shall include a clause to the effect that the Comptroller General of the United 
States or any of his duly authorized representatives shall have access to and 
the right to examine any pertinent books, documents, papers, and records of the 
contractor or any of his subcontractors engaged in the performance of and 
involving transactions related to such contracts or subcontracts.” 


(f) Federal Property and Administrative Services Act of 1949 June 30, 1949, 
(63 Stat. 377) 

Sections 301 to 310 of this act set up general requirements relating to procure- 
ment procedure and the act is based upon the same fundamental policy of the 
Armed Services Procurement Act of 1947, supra. The following comment from 
Senate Report No. 603 (82d Cong., Ist sess.) may be of interest: 

“The Federal Property and Administrative Services Act of 1949 and the Armed 
Services Procurement Act of 1947 are general legislation of permanent applica- 
tion to a very large percentage of Government procurement. They authorize ne- 
gotiation of contracts without advertising under specified circumstances in the 
discretion of the agency head. Since it is well recognized that negotiated con- 
tracts are at the same time effective procurement instrumentalities under special 
circumstances, and require close supervision and control, this legislation would 
make examination by the Comptroller General a permanent part of procurement 
procedure on a basis of broad application. This bill would have the effect of 
extending the examination provisions added to the First War Powers Act of Pub- 
lic Law 921 of the 8lst Congress.” 
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(g) Department of Defense Appropriation Act 1957 (Public Law 639, July 2, 
1956, 70 Stat. 455) 

Section 609 of this act reads: 

“Insofar as practicable, the Secretary of Defense shall assist American small 
business to participate equitably in the furnishing of commodities and services 
financed with funds appropriated under this Act by making available or causing 
to be made available to suppliers in the United States, and particularly to small 
independent enterprises, information, as far in advance as possible, with respect 
to purchases proposed to be financed with funds appropriated under this Act, and 
by making available or causing to be made available to purchasing and contract- 
ing agencies of the Department of Defense information as to commodities and 
services produced and furnished by small independent enterprises in the United 
States, and by otherwise helping to give small business an opportunity to partici- 
pate in the furnishing of commodities and services financed with funds appro- 
priated by this Act.” 

Similiar pronouncements in aid of small business appear in many earlier De- 
partment of Defense appropriation acts, to mention only two of them: 

Department of Defense Appropriation Act, 1955 (Public Law 458, 68 Stat. 377, 
June 30, 1954, sec. 711) and Department of Defense Appropriation Act, 1956 (Pub- 
lic Law 157, 69 Stat. 301, sec. 611). 


(h) Universal Military Training and Service Act (June 24, 1948, ch. 625, 62 
Stat. 604) 

Section 18 of this act (title 50, App., sec. 468, U. S. C. A.), insofar as pertinent 
to the present matter, reads: 

“Whenever the President after consultation with and receiving advice from 
the National Security Resources Board determines that it is in the interest of 
the national security for the Government to obtain prompt delivery of any articles 
or materials the procurement of which has been authorized by the Congress 
exclusively for the use of the Armed Forces of the United States, or for the 
use of the Atomic Energy Commission, he is authorized, through the head of 
any Government agency, to place with any person operating a plant, mine, or 
other facility capable of producing such articles or materials an order for such 
quantity of such articles or materials as the President deems appropriate. Any 
person with whom an order is placed pursuant to the provisions of this section 
shall be advised that such order is placed pursuant to the provisions of this 
section. Under any such program of national procurement, the President shall 
recognize the valid claim of American small business to participate in such 
contracts, in such manufactures, and in such distribution of materials, and 
small business shall be granted a fair share of the orders placed, exclusively 
for the use of the Armed Forces or for other Federal agencies now or hereafter 
designated in this section. For the purposes of this section, a business enter- 
prise shall be determined to be ‘small business’ if (1) its position in the trade 
or industry of which it is a part is not dominant, (2) the number of its em- 
ployees does not exceed 500, and (8) it is independently owned and op- 
erated * * *.” [Italie supplied. ] 

The functions of the Chairman of the National Security Resources Board under 
this section, with respect to being consulted by and furnishing advice to the 
President, as required by this section, were abolished by 1953 Reorganization 
Plan No. 3, section 5 (a), effective June 12, 1953 (18 F. R. 3375, 67 Stat. 634). 


2. Regulations, procedures, and directives 


(a) Regulation of Small Business Administrator (November 30, 1956, publisheu 
in 21 F. R. 9709, December 11, 1956, effective January 1, 1957) 

Section 205 (b) (6) of the Small Business Act of 1953 authorizes the Admin- 
istrator to make such rules and regulations as he deems necessary to carry out 
the authority vested in him under the act. Acting pursuant to this and other 
statutory authority, the Administrator on January 5, 1956, published in the 
Federal Register (21 F. R. 79) a notice of proposed rulemaking relating to small- 
business size standards. These regulations were adopted on November 30, 1956, 
and published as above described. Beeause of the importance of these regula- 
tions, now in effect, the following portions are set forth: 

“Seo. 103.1 Purpose. This regulation establishes criteria and procedures to 
define and determine which concerns are ‘small-business concerns’ within the 
meaning of the Small Business Act of 1953, as amended (hereinafter referred to 
as the ‘Act’). 
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“(a) ‘SBA’ means the Small Business Administration. 

“(b) ‘Annual Dollar Volume, Annual Sales, and Annual Receipts’ means the 
annual dollar volume, annual sales, and annual receipts of a concern and its 
affiliates during its most recently completed fiscal year. 

“(c) ‘Number of Employees, as used in the Act or referred to herein in con- 
nection with the determination of small-business status, except as SBA otherwise 
determines in a particular industry or part thereof, means the quarterly employ- 
ment of the concern in question and its affiliates based (1) on the average number 
of employees reported for the preceding four quarters to the United States 
Treasury Department under the Old Age and Survivors Insurance Program; or 
(2) the number of employees as of the most recent quarterly report, whichever 
more correctly reflects the size of the concern in question. If a concern has not 
been in existence for a sufficient length of time to have made a quarterly report 
‘Number of Employees’ means the average monthly employment of such concern 
and its affiliates during the period such concern has been in existence. 

“(d) A concern is ‘Not Dominant in its Field of Operation’ when it does not 
exercise a controlling or major influence in an area of business activity. In deter- 
mining whether dominance exists, consideration shall be given to all appropriate 
factors including volume of business, number of employees, financial resources, 
competitive status or position, ownership or control of materials, processes, pat- 
ents and license agreements, sales territory, and business activity. 

“(e) ‘Affliates.’ Business concerns are affiliates of each other when either 
directly or indirectly (1) one concern controls or has the power to control the 
other, or (2) a third party controls or has the power to control both. In deter- 
mining whether concerns are independently owned and operated and whether or 
not affiliation exists, consideration shall be given to all appropriate factors includ- 
ing common ownership, common management, and contractual relationships. 

“(f) ‘Small Business Certificate’ means a certificate issued by SBA pursuant 
to the authority contained in Secs. 203 and 212 of the Act certifying that the 
holder of the certificate is a small-business concern for the purpose of Govern- 
ment procurement and in accordance with the terms of the certificate. 

“(g) ‘Certificate of Competency’ means a certificate issued by SBA pursuant 
to the authority contained in Sec. 212 (d) of the Act stating that the holder of the 
certificate is competent as to capacity and credit, to perform a specific Government 
procurement contract. 

“Sec. 103.3 Determination of Small Business for Government Procurement. 

“(a) General Definition. A small-business concern for the purpose of Govern- 
ment procurement is a concern that (1) is not dominant in its field of operation 
and, with its affiliates, employs fewer than 500 employees, or (2) is certified as 
a small-business concern by SBA. 

“(b) Status of Nonmanufacturing. Anyone who submits bids or offers in his 
own name, but who proposes to furnish a product not manufactured by said 
bidder or offerer is deemed to be a small-business concern when (1) he is a small- 
business concern within the meaning of Sec. 103.3 (a), above, and (2) he is a 
regular dealer as defined in the Walsh-Healey Public Contract Act, and (3) in 
the case of a Government procurement reserved for or involving preferential 
treatment of small businesses or one involving equal bids, such nonmanufacturer 
shall, in order to qualify as small business, furnish the product of a small-business 
manufacturer or producer in the performance of the contract. 

“(c) Status Through Certification. Any business concern may apply to the 
Regional or Branch Office of SBA nearest to such concern’s principal place of 
business for a Small Business Certificate. If the applicant, together with all its 
affiliates, is not dominant and is otherwise determined to be a small business 
in its field of operation, even though it has in excess of 500 employees, a certificate 
will be issued certifying that the applicant is a small-business concern within the 
meaning of the Act. The holder of such a certificate will then qualify, subject 
to the terms of the certificate as a small-business concern for Government procure- 
ment purposes. If the applicant is dominant, even though together with all its 
affiliates it employs fewer than 500 persons, the application for a certificate shall 
be denied. 

“(d) Status Through Representation. In the submission of a bid or proposal on 
a Government procurement, a concern which meets the criteria of Sec. 103.3 (a) 
or (b), and which has not previously been denied small-business status by SBA, 
may represent that it is a small business. In the absence of a written protest, 
such concern shall be deemed to be a small business for the purpose of the specific 
Government procurement involved. 

* > r * = om o 
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“Src. 103.6 Appeals. Any concern which has been denied small-business status 
by SBA may file an appeal with the Regional Office which issued the denial. The 
appeal must be in writing, signed by the applicant, and shall contain the basis 
therefor together with any new supporting facts. The Regional Director shall 
forward the appeal, together with his comment and appropriate files, to the 
Chairman, Size Standards Committee, Small Business Administration, Washing- 
ton 25, BD: C,''*'* =" 


(b) Army Regulations No, 715-3, February 29, 1956, as amended by change 4, 
November 16, 1956 (superseding changes 1, 2, and 3). 

The general purpose of these regulations is stated to be to establish a more 
comprehensive and more effective small-business program, and a fully integrated 
and cooperative program of joint activities, directed toward the discharge of 
the common responsibility of the Department of the Army and the Small Business 
Administration that a fair proportion of the total purchases and contracts for 
supplies and services for the Army be placed with small-business concerns 
(par. 1). 

Paragraph 3 in part reads: 

“A fair proportion of the total purchases and contracts for supplies and services 
for the Army will be placed with small-business concerns, whether as prime 
contractors, subcontractors, or suppliers. With respect to prime contracts, this 
objective will be accomplished by affording small-business concerns an equitable 
opportunity to compete. This policy applies to both advertised and negotiated 
procurements,” 

Further provisions are made for bidders’ mailing lists to include the names of 
established small-business suppliers and potential small-business suppliers, for 
procurement officers to solicit bids from all concerns on the lists, and for division 
of production lots into reasonably small units, and other provisions designed to 
enable small-business concerns to participate in the Army procurement program 
to the maximum practical extent. 

Small-business specialists will be appointed in each principal procurement office 
and intermediate offices of the Department of the Army who will perform such 
duties as shall be prescribed for them by the Army small-business program in 
implementation of the Department of Defense small-business program (par. 4a). 
Procurements of items will be handled by contracting officers in such a manner 
as to insure that small-business concerns receive an equitable opportunity to 
compete for the business. Army procurement procedure (APP) shall contain 
several specific conditions, as set out in the regulation, to achieve this end 
(par. 4b). 

The Small Business Administration will, by agreement with the Department 
of Defense, assist in maintaining the bidders’ lists and in assisting small-business 
participation through a continuing active search for potential small-business 
suppliers (par. 4c). 

The Department of the Army will give to the SBA access to any and all lists 
of small-business firms which they have prepared for the purpose of consolidation 
by the SBA with such combined inventories of small-business concerns and their 
facilities as the SBA may deem it advantageous to maintain (par. 4d). The 
general principles providing for giving small-business firms an equitable oppor- 
tunity to produce a fair share of Department of the Army requirements of goods 
and services will be extended to mobilization planning (par. 4e). 

Section III of the regulations sets out the small-business subcontracting policy 
of the Department of the Army (pars. 5-7). Paragraph 6: “* * * a fair pro- 
portion of the total purchases and contracts for supplies and services for the 
Department of the Army will be placed with small-business concerns, whether as 
prime contractors, subcontractors, or suppliers. With respect to subcontracting, 
this will be accomplished by measures designed to assure that small-business 
concerns are afforded an equitable opportunity to compete for defense subcon- 
tracts within their capabilities.” 

Paragraph 7 sets forth specific policies of the Department of the Army, includ- 
ing the insertion in all cost type and fixed supply or service contracts and in all 
construction contracts, in amounts exceeding $5,000 (except contracts to be 
performed substantially outside continental United States), a clause requiring 
the contractor to subcontract to small-business concerns the maximum amount 
that the contractor finds to be consistent with the efficient performance of his 
contract (par. 7a). Each business concern receiving a prime contract in excess 
of $1 million which, in the opinion of the procuring activity offers substantial 
subcontracting possibilities will be urged by the procuring activity to establish 
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and conduct a defense subcontracting small-business program, the minimum 
provisions thereof being set forth at length (pars. 7b (1) to (8), inclusive). 
Records and data will be maintained and necessary action taken to accomplish 
the subcontracting program herein established (pars 7c, d, e). 

Section IV of the regulations establishes a fully integrated and cooperative 
program of joint activities, between the Small Business Administration and the 
Department of the Army, directed toward the discharge of their common respon- 
sibility that a fair proportion of the total purchases and contracts for supplies 
and services for the Department of Defense will be placed with small-business 
concerns (par. 8). Paragraph 9, in part, reads: 

“* * * The Department of the Army will consult and cooperate with the Small 
Business Administration in assisting small-business concerns to participate in 
defense procurement. All policies and programs toward this end suggested by the 
Small Business Administration will be given due consideration. The following 
orem will be used in the evaluation of such suggestions; the suggestions 
will— 

“a. Result in a benefit to small business as a whole and will not merely benefit 
one small firm at the expense of another small firm ; 

“b. Produce benefits for small business which are worth while when compared 
to the costs in money and effort; 

“ce. Recognize that the primary consideration and procurement responsibility 
of the Department of the Army is securing contract performance or deliveries 
at the time, in the quantity and of the quality required by the defense program; 
and 

“d. If possible. result in benefits to the Department of the Army such as addi- 
tional sources of supply or more efficient or better dispersed sources, or such as 
savings on costs of procurements, a more harmonious relationship between Army 
and its sources, more efficient procedures or other operational advantages. Pro- 
posals generated by the Small Business Administration which are adopted will be 
implemented in the same manner as Department of the Army staff proposals.” 

Specific policies and procedures, set forth in paragraph 10, too detailed to 
set forth at length in this writing, include: 

. Items for which relatively few or no known small business sources exist. 

. Screening of procurements. 

Joint SBA-—DOD set-aside for Small Business Program. 

. Methods of procurement in small business set-asides. 

Reporting of set-asides for small business. 

. Classified procurements. 

. Publicity. 

. Procurement information. 

. Formulation of policy. 

j. Certificates of competency. 

In connection with section IV, above abstracted, it is to be noted that changes 
No. 4, to AR 715-3, November 16, 1956, provides that APP 30-7021 and APP 
30-714a, b, c, and d are canceled. Section IV, AR 715-3, February 29, 1956, 
Cooperation With the Small Business Administration, will govern. This new 
policy will be placed in effect at once. 

The said changes No. 4 supersede changes 1, 2, and 3, pertaining to this 
regulation, so that the basic regulation and the changes of November 16, 1956, 
now constitute what purports to be the presently existing Department of the 
Army small-business policy. Changes No. 4, November 16, 1956, amplify certain 
of the specific policies of the DA small-business subcontracting policy, set forth 
in paragraph 7 of the base regulation, and include: 

“7. SPECIFIC POLICIES. 


Be * * a * y * 
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“b. Each business concern * * * the following provisions: 
* * a + om a x 


“(8) (Superseded). 

“(a) All business concerns which establish and conduct an Army Subcon- 
tracting Small Business Program * * * will be requested to provide information 
semiannually on DD Form 1140, relating to subcontracting and other purchasing 
from small business, in accordance with instructions. * * * The reports will 
cover the January through June 6-month period and the July through Decem- 
ber 6-month period. * * * The first reports under these regulations are to cover 
subcontract and purchase payments in the 6-month period from 1 July 1956 
through 31 December 1956. 
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“(b) A small-business concern is one which is not dominant in its field of 
operations and which, including its affiliates, employs fewer than 500 employees; 
any firm certified to be a small business, by the Small Business Administration, 
is to be accepted as such. 

““(c) For the purpose of section III of these regulations, the term ‘miiltary 
subcontracts and purchases’ refers to procurement by a business concern (in- 
cluding nonprofit organizations) of any article, material, or service, or facilities 
contract received by that business concern from a military department or an- 
other Government agency procuring the requirements of a military department, 
or from another business concern. * * * ” 


“e. 1. * * * Only one military department will be responsible for reviewing 
the adequacy of a prime contractor’s defense subcontracting small-business 
program. Such responsibility will be assumed by the military department having 
mobilization planning cognizance (ASPPO responsibility) for the plant or, in 
the absence of mobilization planning by any of the military departments with 
the contractor, responsibility will be assumed by the department having ‘plant 
cognizance procurement’ as defined in ASPR 4-101.2 (b). If neither of the 
above-cited factors is applicable, assignment of responsibility for a prime con- 
tractor’s defense subcontracting small-business program will be effected through 
coordinated action on the part of the Small Business Advisor of the Department 
of Defense and the Chiefs of the Office of Small Business in the military depart- 
ments.” 


(c) Department of Defense Instructions 


Comparison of the several principal DOD instructions relating to small busi- 
ness with the provisions of AR 715-3, February 29, 1956, as amended by changes 
No. 4, November 16, 1956, reveals that these instructions, in material part, have 
now been incorporated into said Army regulations. 

DOD Instruction No. 4100.9,,November 14, 1955, relates to “Cooperation With 
the Small Business Administration.” This entire instruction, with appropriate 
changes in terminology making it appropriate to the Department of the Army, 
is incorporated into section IV, Cooperation With the Small Business Adminis- 
tration, AR 715-3, February 29, 1956, paragraphs 8, 9, and 10. While some slight 
changes in language have been made, review of the regulation and the directive 
discloses that their terms and provisions are identical. 

DOD Instruction No. 4100.10, December 16, 1954, relates to “Revised Depart- 
ment of Defense Small Business Policy.” Except for the several definitions set 
forth in section III, A to BH, inclusive, in the DOD, all of the provisions therein 
contained, with necessary changes in language to make them adaptable to the 
Department of the Army, are incorporated into section II, Department of the 
Army Small Business Program, AR 715-3, February 29, 1956. 

DOD Instruction No. 4100.20, April 19, 1955, relates to “Department of Defense 
Small Business Subcontracting Policy.” Except for definitions of “small busi- 
ness concern” and “subcontracting,” appearing in the DOD, its provisions and 
terms are incorporated into section II, Department of the Army Small Business 
Program, paragraphs 2 to 4, inclusive, AR 715-3, February 29, 1956. In this 
connection, however, it should be noted that the provisions of changes No. 4, 
AR 715-3, November 16, 1956, set forth at length in the preceding subparagraph 
of this memorandum, do not appear in the DOD now under consideration, 
although they do appear, in substance, in DOD Instruction No. 4100.28, June 
13, 1956, relating to “Semiannual Reports of Companies Participating in Defense 
Subcontracting Small Business Program (DD form 1140).” 

It is therefore apparent that there has been an effort in compiling AR 715-3, 
February 29, 1956, to embrace therein the terms and provisions of all of the 
principal DOD instructions relating to small business. 


(d@) Armed Services Procurement Regulations (ASPR) 


These regulations are issued to establish for the Department of Defense uni- 
form policies and procedures relating to the procurement of supplies and services 
under the authority of the Armed Services Procurement Act of 1947, Public Law 
413, 80th Congress, as amended (41 U. S. C. 151-161 (ASPR 1-101) ). 

ASPR 1-302.3 states: 

“SMALL BUSINESS CONCERNS. It shall be the policy of each department to place 
with small-business concerns (herein considered to be any concern which, includ- 
ing its affiliates, employs in the aggregate fewer than 500 persons) a fair pro- 
portion of the total procurement of supplies and services for that department. 
As a means of carrying out this policy, and when not clearly to the disadvantage 
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of the department, the procurement of supplies or services shall be divided into 
such reasonably small lots as will enable and encourage small-business concerns 
to make bids or proposals on such supplies or services or on portions thereof. 
Each department shall maintain a record of the total value of all contracts 
placed by it during each fiscal year with small-business concerns, and shall 
prepare an annual report thereon, as of the end of each fiscal year and in the 
form and manner to be prescribed by the department to be submitted to the 
Assistant Secretary of Defense (Supply and Logistics) for the preparation of a 
combined armed services report to be submitted to the President. To this end, 
each department shall, in soliciting competitive proposals, request any necessary 
information as to the size of each business concern submitting a proposal.” 

ASPR 2-206.3 reads : 

“RESPONSIBILITY OF SMALI-BUSINESS SPECIALISTS.—The small-business special- 
ists in each purchasing office are responsible for screening all proposed procure- 
ments to assure that prompt action is taken with respect to publicizing such 
procurements through the Department of Commerce synopsis in accordance with 
the requirements of this paragraph 2-206. When determined appropriate by 
the small-business specialist, and approved by the contracting officer, a proposed 
procurement may be publicized in the Department of Commerce synopsis even 
though it is excepted from such requirement under ASPR 2-206.1. In those 
offices where no small-business specialist is assigned, the contracting officer or 
other designated representative will be assigned the responsibilities of the small- 
business specialist under this paragraph.” 

ASPR 3-104: 

“aIDS TO SMALL BUSINESS IN NEGOTIATED PROCUREMENT. In furtherance of the 
policy with respect to small-business concerns, as set forth in ASPR 1-302.3, the 
following aids will be employed where practicable and where consonant with 
other Department of Defense policies : 

“(a) Divide procurement of supplies or services into reasonably small lots in 
order to permit the making of multiple awards; 

“(b) Employ lists, similar to bidders lists used in procurement by formal 
advertising, to discover small-business sources and to broaden the industrial 
base ; 

“(c) Employ advance notices, advance of the issuance of invitations for bids in 
procurement by formal advertising, to inform prospective small-business concerns 
and others of proposed negotiated procurements ; 

“(d) Employ suitable methods in soliciting proposals where an excessive 
number of potential suppliers exist ; 

“(e) Allow the maximum amount of time practicable for preparation and 
submission of proposals ; and 

“(f) Make multiple awards where suitable.” 

Section VII, ASPR, sets forth uniform contract clauses for use in connection 
with the procurement of supplies and services. Paragraph 7—104.14 relates to 
the utilization of small-business concerns and directs the insertion of the clause 
therein set out in all fixed-price supply contracts, in amounts exceeding $5,000, 
except those contracts entered into with foreign contractors which are to be 
performed outside the continental limits of the United States, its Territories, and 
possessions. The clause reads: 


“UTILIZATION OF SMALL BUSINESS CONCERNS 


“(a) It is the policy of the Government as declared by the Congress to bring 
about the greatest utilization of small-business concerns which is consistent with 
efficient production. 

“(b) The contractor agrees to accomplish the maximum amount of sub- 
eontracting to small-business concerns that the contractor finds to be consistent 
with the efficient performance of this contract.” 


(e) Army Procurement Procedure (APP) 


This procedure, issued by the Department of the Army, pursuant to ASPR 
1-108, establishes for the Army Establishment uniform policies and procedures, 
consistent with and supplementary to the Armed Services Procurement Regula- 
tion, relating to the procurement of supplies and services under the authority 
of the Armed Services Procurement Act of 1947 (Public Law 4138, 80th Cong., 
as amended, 41 U. S. C. 151-161), or under other statutory authorization 
(APP 1-101). 

Part 7, APP, C 6, January 6, 1955, sets out at length the Department of the 
Army Small Business Policy and Procedure (APP 30-701 to 30-717, inclusive). 
Many of the provisions therein contained are set forth in AR 715-3, February 29, 
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1956, and are too voluminous to set out herein at length. However, attention 
is invited to the fact that AR 715-3, Changes No. 4, November 16, 1956, purport 
to cancel APP 30-702.1, 30-714a, b, c, and d. Reference is made to APP 30-701 
et seq. for the following: 
30-702 Definitions 
30-703 Policy 
30-704 Small business organization in the Department of the Army 
30-705 Functions to be performed by small business specialists in the 
Department of the Army small business program 
30-706 Responsibilities for implementation of Department of the Army 
Small Business Program 
30-707 Sample display rooms and exhibits 
80-708 Relationships between the procuring activities and small business 
administration 
30-709 Bidders list 
30-710 Dissemination of information 
30-711 Labor surplus area policies (Defense Manpower Policy No. 4) 
30-712 Small business committees 
30-713 Records pertaining to small business to be maintained by procuring 
activities and field purchasing offices (other than DD Form 350 
and DA Form 377 Reports) 
30-714 Operational procedures 
30-715 Certificates of competency 
30-176 Disagreements regarding policies and procedures 
30-717 Defense production pools 


One further provision of Army Procurement Procedure should be noted with 
reference to policy and procedure for the procurement of supplies and services 
by means of negotiation. That is APP 3-104. 

“AIDS TO SMALL BUSINESS IN NEGOTIATED PROCUREMENTS. To the maximum 
extent possible, restrictions which might prevent small-business participation 
will be eliminated from proposed procurement.” 


EXECUTIVE AND OTHER ORDERS RELATING TO SMALL BUSINESS 


(a) Executive Order 10504 (December 1, 1953, 18 F. R. 7667). 


By virtue of section 218, Small Business Act of 1953 (title II, Public Law 
163, 88d Cong. ; 67 Stat. 232, 239) and other cited authority, the President: 
“* * * transferred and assigned to the Small Business Administration all fune- 
tions, powers, and duties of the Smali Defense Plants Administration; its Ad- 
ministrator, and other officers, relating to the liquidation of the Small Defense 
Plants Administration, including * * * all remaining functions, duties, and 
duties with respect to (@) contracts entered into pursuant to subdivisions (B), 
(C), and (D) of section 714 (b) (1) of the Defense Production Act of 1950, as 
amended; (0) certificates of competency issued pursuant to section 714 (e) (6) 
and section 714 (f) (1) of the said act; and (¢c) payment of obligations incurred 
against any appropriation or fund made available to the Small Defense Plants 
Administration. * * * Funds of the Small Defense Plants Administration were 
also transferred by this Executive order to Small Business Administration.” 


(>) Executive Order 10493 (October 15, 1953, 18 F. R. 6583) 

The functions conferred upon the President by section 217 of the Small Busi- 
ness Act of 1953 are hereby delegated to the Administrator of the Small Business 
Administration and shall be carried out as provided in that section. 

(c) Executive Order 10198 (December 16, 1950, 15 F. R. 9031) 

Establishes in the Executive Office of the President the Office of Defense 

Mobilization. 
(@) Executive Order 10200 (January 3, 1951, 16 F. R. 61, as amended by Execu- 
tive Order 10281, August 28, 1951, 16 F. R. 8789) 
Established Defense Production Administration. 
(e) Executive Order 10224 (March 19, 1951, 16 F. R. 2543) 
Establishes the National Advisory Board on Mobilization Policy. 
(f) Executive Order 10281 (August 28, 1951, 16 F. R, 8789) 
Establishment of Defense Materials Procurement Agency. 
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(g) Defense Mobilization Order I-24 (July 6, 1956, 21 F. R. 5057) 

Assigns certain mobilization functions to the Small Business Administration ; 
clarifies the relationship of the Small Business Administration to other depart- 
ments and agencies having assigned mobilization functions, and provides meas- 
ures designed to broaden the mobilization base. 


(h) Delegation of authority by Small Business Administrator 


Order of October 19, 1956, made pursuant to Small Business Act of 1953, as 
amended (67 Stat. 232, 15 U. 8. C. 731 (Supp. II, 1952), as amended, 69 Stat. 
547, 15 U. 8. C. 6381 (Supp. III, 1952, etc.), 21 F. R. 8549, Nov. 7, 1956). 

“The Administrator, Small Business Administration, hereby delegates to each 
regional director within his region the authority : 


= * * * * * * 


“29. To make a determination that an individual firm together with its 
affiliates is a ‘small business’ in accordance with Small Business Administration 
standards. 

*80. To develop with Government procurement agencies required local pro- 
cedures for implementing established interagency agreements, including but not 
limited to steps such as determining joint set-asides and representation at pro- 
curement centers. 

“31. To deny an application for a certificate of competency when the regional 
director agrees with an adverse survey report as to credit only, unless application 
for a Small Business Administration loan is being filed.” 





Section III. Cases, DECISIONS, AND OPINIONS 
1. “SMALL BUSINESS” DEFINED 


(a) (36 Comp. Gen. 233 (B-125564, Oct. 26, 1955) ) 

The authority to determine whether a firm is a “small-business concern” within 
the meaning of the Small Business Act of 1953 (67 Stat. 238, 15 U. S. C. 641) is 
vested exclusively in the Small Business Administration and its refusal to 
designate a firm as small business, whether right or wrong, necessarily must 
be accepted by the contracting agencies. Section 212 of the Small Business Act 
of 1953 (67 Stat. 238, 15 U. S, C. 641) provides in part: 

“The Administration shall have power, and it is hereby directed, whenever 
it determines such action is necessary— 

a + th a * * * 


“(c) to determine within any industry the concerns, firms, persons, corpora- 
tions, partnerships, cooperatives, or other business enterprises, which are to be 
designated ‘small-business concerns’ for the purpose of effectuating the provisions 
of this title * * *.” 

In this decision, the Comptroller General ruled that where the leasing of a 
drydock by the Navy Department under the authority in title 34, United States 
Code, section 522a, which does not require competitive bidding, was restricted to 
small-business concerns, a protest by a firm which was not designated as a small- 
business concern provides no basis for declaring the award to a certified small 
business invalid; the only remedy for the protesting bidder would be an appeal to 
the Small Business Administration. 

(b) In view of the statutory provision referred to in the foregoing decision 
by the Comptroller General, attention is invited to the latest expression of the 
Small Business Administration as to its definition of “‘small business” as set forth 
in section 103.3 (a) Regulation, Small Business Administrator (21 F. R. 9709, 
December 11, 1956, effective January 1, 1957) : 

“A small business concern for the purpose of Government procurement is a 
concern that (1) is not dominant in its field of operation and, with its affiliates, 
mene fewer than 500 employees, or (2) is certified as a small business concern 

y SBA.” 

See also other provisions of this recent regulation by the Small Business 

Administration as set forth in section II 2 (a), above. 


(c) (Ms. Comp. Gen. B—125491, October 25, 1955) 

Section 203 of the Small Business Act requires that a small business concern 
be “independently owned.” Therefore, if the majority of capital stock of a firm 
is owned by another firm which employs over 1,000 persons, the firm is not 
considered a ‘‘small business” because it is not independently owned. 
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2. AWARDS TO OTHER THAN LOW BIDDER—SMALL BUSINESS CONCERNS 


(a) (31 Comp. Gen. 347 (B-107535, January 31, 1952) ) 


Contracts may be awarded to small-business firms by negotiation, under section 
2 (c) (1) of the Armed Services Procurement Act of 1947 and under section 302 
of the Federal Property and Administrative Services Act of 1949, upon a proper 
determination by the agency head that the award is necessary in the public 
interest or when such action is supported by a determination under the Defense 
Production Act of 1950, as amended, that the award is in the interest of mobilizing 
the Nation’s productive capacity or the national defense program, even though 
bids are first solicited and said negotiation with a small-business concern results 
in a higher price than otherwise obtainable. 


(b) (81 Comp. Gen, 431 (B-107532, February 29, 1952) ) 

Where, pursuant to section 714 (f) (2) of the Defense Production Act of 1950, 
as amended (65 Stat. 143), a joint determination is made by the Small Defense 
Plants Administration and a contracting procurement agency that an award of 
a contract to a small-business concern is in the interest of mobilizing the Nation’s 
full productive capacity or the national defense program, the procuring agency 
properly may contract with a small-business concern at a higher price than other- 
wise obtainable, but only to the extent determined necessary to give small- 
business concerns a fair proportion of the total of Government purchases and 
contracts. 

The authority contained in section 714 (f) (2) of the Defense Production Act 
of 1950, as amended, to negotiate contracts with small-business concerns requires 
that a separate joint determination be made by the Small Defense Plants Admin- 
istration and the contracting procurement agency for each procurement and does 
not permit blanket determinations based on general formulas or price differentials 
which could control the award of future contracts without further regard for 
the facts and circumstances involved in each particular procurement. 

(c) (82 Comp. Gen. 251 (B-111633, November 20, 1952) ) 

In view of the authority in section 302 (c) (1) of the Federal Property and 
Administrative Services Act of 1949, as amended, to negotiate contracts with- 
out advertising when it is determined by agency head to be necessary in the 
public interest during a period of national emergency, a contract may be awarded 
to a bidder located in a surplus labor area who was permitted to reduce his bid 
to that of the lowest bidder—a small-business concern located outside such an 
area—even though Defense Manpower Policy No. 4 issued to channel Govern- 
ment contracts into surplus labor areas was clarified to permit small-business 
concerns outside such areas to be awarded contracts. 


(ad) (30 Comp. Gen. 441 (B-103235, May 8, 1951) ) 


In view of the authority conferred upon the Defense Production Administra- 
tion by Executive Order No. 10200, January 3, 1951, in accordance with section 
2 (c) (1) of the Armed Services Procurement Act of 1947 (62 Stat. 21), to 
enter into contracts for supplies without advertising as determined to be neces- 
sary in the public interest during the period of a national emergency declared 
by the President or by the Congress, a defense procurement policy contemplat- 
ing the award of contracts to other than low bidders in order that small-business 
concerns may share in such awards is authorized. 


(e) (81 Comp. Gen. 279 (B-107236, January 14, 1952) ) 


In view of the provision of section 2 (c) (1) of the Armed Services Pro- 
curement Act of 1947 (62 Stat. 21), authorizing the negotiation of contracts 
without advertising when determined by the agency head to be necessary in the 
public interest during a period of national emergency, and the fact that such 
an emergency was proclaimed by the President on December 16, 1950, military 
establishments may award contracts for supplies and services at prices other 
than the lowest which might be obtainable, upon a proper determination that 
the award is necessary in the public interest. 


(f) (28 Comp. Gen. 662 (B-84343, May 20, 1949) ) 


The provision in section 2 (b) of the Armed Services Procurement Act of 1947, 
requiring that a fair proportion of the total purchases and contracts for supplies 
and services for the Government be placed with small-business concerns, when 
considered in the light of the declared legislative intent of the act and the re- 
quirement in section 3 (b) thereof that award be made to the responsible bidder 
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whose bid will be most advantageous to the Government, price and other factors 
considered, does not authorize the awarding of contracts to other than the low 
bidder, in those cases where advertising is required, solely on the basis that a 
bidder qualified as a small-business concern. 

In this case, contracts were awarded by the Department of the Navy to two 
concerns for the procurement of shoes notwithstanding they were not the low 
bidders for furnishing such supplies to the Government. The action resulted 
in the purchase of 110,000 pairs of shoes at prices some cents higher per pair 
than those submitted by other bidders not qualified as small-business concerns. 

While the Armed Services Procurement Act of 1947 (Public Law 413, sec. 
2 (b)) states that it is the declared policy of Congress that a fair proportion of 
the total purchases and contracts for supplies and services for the Government 
shall be placed with small-business concerns, such provision, standing alone, 
does not authorize the purchase from, or award of contracts to, concerns quali- 
fying as small-business concerns in complete disregard of procurement from 
other sources at lower prices. Nor does the act otherwise authorize the pro- 
curement of supplies of the nature here involved without advertising or to other 
than the low bidder with certain exceptions not here material. On the con- 
trary, the act (sec. 2 (c)) expressly provides that all purchases and contracts 
for supplies and services shall be made by advertising, with certain exceptions 
not here pertinent. Furthermore, section 3 (b) provides that award shall be 
made to that responsible bidder whose bid, conforming to the invitation for 
bids, will be most advantageous to the Government, price and other factors 
considered. 

“Other factors” while not expressly defined was not intended to be given other 
than its customary or usual meaning, i. e., it comprehends such factors as an 
evaluation of the bidder’s experience, reputation, financial stability, and ability 
to perform the contract. Consideration of the congressional history of the act 
supports this interpretation. 

The act does not authorize and was not intended to authorize the awarding 
of contracts to other than the low bidder, in those cases where advertising is 
required, solely on the basis that a bidder qualifies as a small-business concern. 
Therefore, these contracts should not have been awarded but since made in good 
faith before an authoritative interpretation of the statute, no further objection 
will be made but, in the future, proper compliance with the statute shall be made. 


8. FIRMS NOT CERTIFIED AS SMALL BUSINESS CANNOT OBTAIN CONTRACTS RESTRICTED 
TO SMALL BUSINESS 


(a) (JAGT 1955/4845 (May 16, 1955) ) 

Small Business Joint Determination Program: Once it has been determined 
that negotiations will be conducted with small-business concerns, the basic 
principles applicable to negotiations in general will be followed. 

The criteria for reaching a “fair and reasonable price” are similar to those 
which would be used in normal negotiating procedures, such as the amount of 
the Government estimate, cost of previous similar procurements, time of delivery, 
and other pertinent pricing factors. 


(b) (Ms. Comp. Gen. B-115540, July 21, 1953) 

Section 714 (f) (2) of the National Production Act of 1950, as amended by 
the Defense Production Act Amendments of 1951 (65 Stat. 131, 143), provides 
in substance that Congress has as its policy that a fair proportion of the total 
purchases and contracts for supplies and services for the Government shall be 
placed with small-business concerns and that, to effectuate such policy, small- 
business concerns shall receive any award or contract or any part thereof as to 
which it is determined by the Small Business Administration and the contracting 
procurement agencies to be in the interest of mobilizing the Nation’s full pro- 
ductive capacity, or to be in the interest of the national defense program. 

The company here involved, Philadelphia Uniform Co., was a subsidiary of 
Clifton Yarn Mills and the combined firms had more than 500 employees, making 
it ineligible to participate in procurements restricted to small business. 


(c) (Ms. Comp. Gen. B-113547, March 5, 1953) 


Under section 714 (f) (2) of the Defense Production Act of 1950, as amended 
(65 Stat. 143), it is clear that where the contracting procurement agency and 
the Small Defense Plants Administration have jointly determined that the award 
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of a particular contract to a small-business concern would be in the interest of 
mobilizing the Nation’s full productive capacity or would further the national 
defense program, it would be improper to award the contract to any concern 
other than a small-business concern. 


(d) (84 Comp. Gen. 115 (B-1211145, September 3, 1954) ) 


An award based on erroneous small business classification is invalid, even 
although ASPA 2 (c) (1) is cited as authority. 

Under an invitation to bid which provided that bids were restricted to small- 
business concerns an award to a bidder which actually did not qualify as a 
small-business concern, due to an erroneous Small Business Administration 
determination which was based on incorrect information furnished by the bidder, 
is illegal and should be canceled. 

The Department of the Army awarded a contract to Excello Paper Products Co., 
Cincinnati, Ohio, on June 30, 1954. The invitation for bids on which the con- 
tract was based contained provisions to the effect that SBA and the contracting 
office had jointly determined in accordance with the criteria set forth in section 
214 of the Small Business Act of 1953 (67 Stat. 238), to award the procurement 
to a small-business concern. SBA, prior to the award of the contract, had 
certified Excello as a small business, the certification being based, inter alia, upon 
information by Excello to effect that it was an independent corporation with 130 
employees and was not a subsidiary or affiliate of any corporation. 

Upon protests being filed by other bidders, SBA made further investigation 
and concluded that it had been in error in stating that Excello was a small busi- 
ness and therefore eligible to participate in a joint determination’ procurement, 
that it was not an independent small business with less than 500 employees but 
rather was affiliated with Mead Board Sales and through them with Mead Corp., 
the latter of which, with its affiliates, employed approximately 7,000 persons. 

Section 212 (c) (of 67 Stat. 238) directs SBA to determine, within any indus- 
try, the concerns of business enterprises which are to be designated ‘“small- 
business concerns” for the purposes of the act, and section 214 directs that small 
business shall receive any award or any part thereof as to which it is determined 
by the Administration and the contracting procurement agency “to be in the 
interest of mobilizing the Nation’s full productive capacity, or to be in the 
interest of war or national defense programs.” 

Since an apparently valid determination was made limiting procurement in 
this case to small business, a legal and binding contract could not be made with 
a firm not in that category. Therefore, Excello being not in fact a small business 
concern, the award of the contract to that firm was unauthorized and appropriate 
steps should be taken to cancel it. 

(e) Ms. Comp. Gen. B—125491, October 25, 1955 

Recovery on Quantum Meruit. 

The Department of the Army awarded a contract to Good Roads Machinery 
Corp., Minerva, Ohio, under a procurement restricted to small business concerns. 
Nearly 2 months after the award, the Cleveland office of SBA advised the Army 
procurement office that Good Roads Machinery Corp. was not a small business 
concern either at the time of its bid or as of the date of the award. This deter- 
mination appears to have been predicated upon the fact that a majority of the 
capital stock of the corporation was owned by Clark Controller Co., a firm which 
employs over 1,000 persons. 

The question of the propriety of payment for goods delivered was considered 
as primary, it appearing unnecessary to determine whether or not the contract 
involved was valid, voidable, or void, although it is pointed out that section 203 
of the Small Business Act requires that a small-business concern be “independ- 
ently owned.” The Comptroller General concluded that since the contract had 
not been rescinded and, even if the Government had the right to take such action, 
it does not appear that any useful purpose would be served by so doing, unless 
Department of the Army was willing and able to return the supplies furnished. 
Assuming the supplies were in use and not readily returnable, the Good Roads 
Machinery Corp. is entitled to be paid the fair value of the supplies even though 
the contract be void or voidable, cases on quantum meruit being cited as authority 
therefor. If it be administratively determined that the fair value of the supplies 
delivered is not less than the contract price, payment of the contract price to 
Good Roads Machinery Corp. is proper. (See DA Cir. No. 715-50-27, February 
9, 1956, PLS, 10.) 
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4. CERTIFICATION OF COMPETENCY BY SBA CONCLUSIVE 


(a) Opinion of General Counsel, Small Defense Plants Administration, October 
9, 1952, held that certification by the Small Defense Plants Administration, pur- 
suant to section 714 (e) (6) and (f) (1) of the Defense Production Act, as 
amended, is conclusive on contracting officers with respect to matters certified. 
Under this statute, the Small Defense Plants Administration is authorized to 
certify as to the competency of any small business concern or group of concerns, 
as to the capacity and credit, to perform specific Government procurement con- 
tract. Such certification is conclusive upon contracting officers with respect to 
the matters certified. 

(b) To the same effect, see 36 Comp. Gen. 233, B-125564, October 26, 1955, 
considered in section III, la, above. 


5. NEGOTIATION OF OONTRACTS DURING EMERGENCY 


(a) 31 Comp. Gen. 279 (B—-107236, January 14, 1952) 

In view of the provisions of section 2 (c) (1) of the Armed Services Procure- 
ment Act of 1947, authorizing the negotiation of contracts without advertising 
when determined by the agency head to be necessary in the public interest 
during a period of national emergency, and the fact that such an emergency 
was proclaimed by the President on December 16, 1950, military. establishments» 
may award contracts for supplies and services at prices other than the lowest 
which might be obtainable, upon a proper determination that the award is neces- 
sary in the public interest. 

Section 2 (c) (1) of the Armed Services Procurement Act of 1947 authorizes 
the negotiation of contracts, without advertising, when determined by the 
agency head to be necessary in the public interest during the period of a na- 
tional emergency declared by the President. Despite such authority, it would 
not normally appear to be in the public interest for the military departments 
to make awards of contracts to a firm or group of firms when it is known at 
the time the services or supplies are obtainable elsewhere at a lower price. 
If, however, the military establishments determine that, for the reasons set 
forth, it is necessary in the public interest that awards be made in specific 
instances at prices other than the lowest which might be obtainable, no objection 
to otherwise proper payments under contracts so awarded will be made. 

(b) Ms. Comp. Gen. B—118825, November 19, 1954 

Section 2 (c) (1) (1) (14) of Armed Services Procurement Act and Presi- 
dential proclamation of an emergency, December 16, 1950, authorize negotiation 
of contract during period of emergency. 

The procurement in question was conducted on a limited competitive basis as 
a negotiation under authority of section 2 (c) (1) of the Armed Services Pro- 
curement Act of 1947. Ordnance district offices invited proposals for a desired 
quantity of fuze parts among only manufacturers with prior experience in pro- 
ducing the item in question. One bidder was advised that board of awards ap- 
proved allocation of certain order for negotiation of a contract with it. There- 
after and on the same day another bidder submitted an amended and lower bid. 
Procuring officers advised that no consideration could be given to it because bids 
were closed and contract was negotiated with first bidder. 

The amended offer should have been considered because the Government was 
not already committed. The regulations promulgated by the defense depart- 
ments by way of implementing the Armed Services Procurement Act of 1947, 
clearly and specifically preclude the existence of a binding contract until it has 
been reduced to writing and signed on behalf of the Government (ASPR 1-201.6 
and APP 30-201) ; APP 1-403c states that a contract, whether advertised or ne- 
gotiated, may be entered into only if it is written on a standard or an approved 
form of contract, and APP 30—202b provides that in case of formal advertising, 
the personal signature of the contracting officer on the award consummates the 
contract and in case of negotiated contracts, the contracting officer will per- 
sonally sign on behalf of the United States after the contractor has signed, 
except where otherwise required by the particular contract form. 

No enforceable rights against the Government were created by simply ad- 
vising the first bidder that a contract would be negotiated. 

But the procurement was authorized and carried out under section 2 (c) 
(14) of the Armed Services Procurement Act by virtue of the Presidential 
proclamation of a national emergency on December 16, 1950, and the con- 
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temporaneous broad general determination by the Secretary of the Army that 
it was necessary in the public interest to authorize the negotiation of contracts 
under section 2 (c) (1) during the period of the emergency. 

This is illustrative of the general practice of the Defense Establishment to 
base negotiated procurements upon the emergency authority of section 2 (c) 
(1) even where negotiation would have been justified under, and was in fact 
based upon, the exact conditions enumerated in some other provision of sec- 
tion 2 (ec). The continued widespread use of the emergency negotiating au- 
thority granted by section 2 (c) (1) goes far beyond the intent of Congress, 
in the view of the Comptroller General, but its use here was within the letter 
of the law and the action of the Chicago Ordnance District Office directing the 
contract be negotiated was within the administrative authority of that Agency. 


(c) (22 Comp. Gen. 1018 (B-33307, May 5, 1943) ) 

Section 3 of the act of June 11, 1942, wherein the Congress gives recognition 
to the fact that it may be necessary for the Government, in order to mobilize 
the Nation’s full productive capacity, to pay higher prices for supplies purchased 
from concerns operating small plants than it pays to concerns operating large 
plants, has reference to authorized negotiated contracts for the purchase of sup- 
plies necessary to facilitate the prosecution of the war and may not be regarded 
as authorizing, contrary to the requirements of section 3709, Revised Statutes, 
the rejection of otherwise acceptable low bids and the acceptance of higher bids 
of small concerns, where the provisions of said section 3709 otherwise are ap- 
plicable. (This decision involved interpretation of Public Law 603, 77th Cong., 
2d sess., The Smaller War Plants Corporation Act). 


6. RESTRICTION OF BIDS TO SMALL BUSINESS BY ADVERTISING IS LAWFUL 


(a) Opinion of counsel for munitions board, October 30, 1952. 


Where it has previously been determined jointly by the Small Defense Plants 
Administration and a military procurement agency, pursuant to section 714 (f) 
(2) of the Defense Production Act of 1950, as amended, that a certain procure- 
ment or portion thereof is to be awarded to small business, then the use of formal 
advertising so restricted is appropriate. 

Formal advertising and competitive negotiation are alternative techniques 
used in obtaining as broad as possible a base for bidders with respect to military 
contract awards. However, section 714 (f) (2) of the Defense Production Act 
of 1950, as amended, has the effect of restricting this procurement base in those 
eases where a joint determination has been made, as provided therein, by 
SDPA and a procurement agency that a particular procurement or portion there- 
of is to be placed with small business concerns. By the terms of such statute. 
bidders, other than small-business concerns, are excluded from the procurement 
with respect to which a joint determination has been made. Therefore, after 
a joint determination with respect to a procurement, the technique of formal 
advertising, restricted to small-business bidders alone, may be used as a method 
of awarding the contract concerned, without the necessity of further competitive 
negotiation with respect to cost breakdown, profit, etc. 

(b) (JAGT 1955/6778, August 22, 1955) 

A procurement for two items of medical supplies was originally set up on a 
50 percent small-business determination (APP 30-714). Upon formal adver- 
tising the L—-W Co.’s bid was low, and it was awarded the formally advertised 
portion of the joint determination. For purposes of negotiating the set-aside 
portion of the procurement, the L-W Co. was the only small-business firm 
whose bid was not over 20 percent higher than the lowest awarded price on the 
advertised portion (APP 30-714g (1) (b)). During negotiation, the L-W Co. 
offered a price higher than that which it had submitted on the advertised portion 
of the procurement. Consequently, the joint determination was automatically 
dissolved in accordance with APP 30-714g (1) (e), and the Government nego- 
tiated with all bidders for the quantity which had originally been reserved for 
award to small business. However, the L—-W Co. was again low (although still 
27 percent higher than its formally advertised price). The explanation offered 
by the firm was that it had submitted a price well below costs in order to insure 
award under the formally advertised portion; but that, in negotiation for the 
set-aside portion, it increased the price by an amount sufficient to insure realiza- 
tion of costs and a small profit for the total procurement. The opinion of the 
Judge Advocate General was requested as to whether the procedure followed 
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in awarding the reserved portion of the procurement to the L-W Co. was legal 
and in keeping with the small business policy and procedure (APP XXX, pt. 7). 

Opinion: The procedure followed was legal and proper. It appears that the 
contracting officer scrupulously followed the step-by-step procedures governing 
the letting of contracts for the “reserved” or “exempted” portion of a procure- 
ment under a partial determination as set out in APP 30-71l4g (1). There is 
no indication that the Government was injured by this procurement. The price 
paid to the L-W Co. under each of the two contracts was well below the lowest 
offer made by the other bidders, which included both big and small business. 

It has been suggested that in order to prevent a recurrence of this situation 
future invitations for bids stipulate that the contracting officer may increase 
the quantity of supplies to be furnished under the contract. This would permit 
the Government to hold a contractor to his original bid price for the stipulated 
additional quantities. However, it is the opinion of TJAG that such a pro- 
posed clause would contravene the declared policy of Congress that a fair portion 
of Government contractors shall be placed with small business concerns (41 
U.S. C. 151 (b)). The effect of such a clause would be to require small business 
to bid on the total procurement requirements in competition with big business, 
thereby precluding bids from small businesses which do not have a capacity to 
handle total procurement requirements. (See DA Cir. No. 715-50-19, October 
12, 1955, Procurement Legal Service, 2). 


7. AWARDS ON RESERVED SET-ASIDES TO SMALL BUSINESS 

36 Comp. Gen. 187 (B-128955, August 31, 1956) 

Notwithstanding an invitation for bids, which set aside a portion of a pro- 
curement for award to small business, provided that the fair and reasonable 
price on the portion reserved to small business would be limited to the weighted 
average unit price of the multiple awards made on the unreserved portion set 
aside, the contracting officer, upon his certification that the qualified small- 
business bidders would not negotiate on the reserved portions set aside at a price 
limited to the weighted average, may make an award on the reserved portion set 
aside not in excess of the next highest bid after the last awarded bid on the un- 
reserved portion. 

The invitation provided that small businesses could qualify for awards on 
the reserved portion by submitting bids on the unreserved portion not in excess 
of 120 percent of the highest price at which awards were made on the unreserved 
portion. Once qualified, small businesses were eligible to receive awards on the 
reserved portion through negotiation. The invitation further provided that bids 
could be submitted on all or any part of the unreserved portion. 

Upon opening the bids, it became apparent that multiple awards at several 
unit prices would have to be made and, further, that a number of small busi- 
nesses had entered bids sufficiently low to qualify them for participation in 
negotiations for award of the reserved portion. It appearing probable that no 
small concerns will be able to participate in the award of that portion reserved 
for small business at a price not more than the weighted average unit price 
of the initial awards on the unreserved portion, advice was sought as to whether 
awards may be made on the reserved portion at a price not in excess of the 
highest unit price awarded under the unreserved portion. 

Section 214, SBA, as amended, 15 United States Code 643, provides in substance 
that small-business concerns shall receive any award or contract or any part 
thereof as to which it is determined by the administration and the contracting 
procurement agency to be in the interest of maintaining or mobilizing the Na- 
tion’s full productive capacity, or to be in the interest of war or national-de- 
fense program. 

Reference is made to holding in volume 31, Comptroller General Decisions, 
page 347, interpreting section 2 (b) of the Armed Services Procurement Act of 
1947 (62 Stat. 21), that where negotiating authority exists pursuant to pro- 
visions such as contained in section 2 (c) (1) of the Armed Services Procure- 
ment Act of 1947 (62 Stat. 21), contracts may be negotiated with small-business 
firms at a higher cost to the Government than is otherwise obtainable. 

In view of the substantial similarity between section 2 (b) of the ASPA and 
section 214 of the SBA, no reason exists why any different conclusion should 
be reached. There is no statutory requirement that awards negotiated with 
small business concerns must be limited to the weighted average of other awards 
made of the unreserved portion of the subject procurement. (DOD Instruction 
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No. 4100.9, dated November 14, 1955, par. IV. E 2 (e) is cited by Comptroller 
General. ) 

Whether any awards should be made of the set-aside portion at prices in ex- 
cess of the “fair and reasonable” price determined by the contracting officer in 
accordance with the terms of the invitation is a matter to be resolved by the 
procuring authority in the light of the pertinent regulations and directives, but 
so far as the Comptroller General is concerned, it would not object to any such 
awards at prices not excess of the next higher bid on the unreserved portion for 
the same using activity. 

Negotiating authority generally is vested in the heads of the military depart- 
ments and the authority to effectuate the purposes of the SBA is left primarily 
to the joint action of the SBA and the procuring agencies. 

There was no specific statement in this particular invitation that failure on 
the part of a small-business bidder to meet the ‘fair and reasonable’ price de- 
termined by the contracting officer would automatically preclude award to that 
bidder (see DA Cir. No. 715-50—-46, PLS, Noy. 30, 1956, 9: ASPR 3-104; APP 
XXX, pt. 7; AR 715-3). 


8. ALLOWANCE OF AMOUNT IN EXCESS OF CONTRACT 


(a@) Ms. Comp. Gen. B-127116, June 18, 1956. 


The Armed Forces Procurement Act of 1947 (62 Stat. 21), does not authorize 
payment of losses incurred in the performance of contracts awarded pursuant 
to the terms of that act, and, in the instant case, there is no basis for the al- 
lowance of any amount in excess of that fixed by the contract, as amended. 

The Department of the Army invited bids for furnishing 325 generator test 
benches, bidders being advised that the Government reserved the right to make 
an award on any item for a quantity less than the quantity bid upon, at the 
unit price offered, unless the bidder specified otherwise in his bid. 

Mayer Products Co. was awarded a contract for furnishing 100 units only 
at $895 per unit and the Weidenhoff Co. was awarded contract for furnishing 
225 units at a unit price of $1,124.20. 

Claim was submitted by the Mayer Products Co. for $45,000 on the theory 
that under the Armed Services Procurement Act of 1947, or the Act of April 10, 
1928, (45 Stat. 413), the Comptroller General is authorized either to pay the 
claim or to recommend to Congress that it be paid; also that the remedial action 
could be taken under title Il of the First War Powers Act, 1941 (55 Stat. 839, 
50 U. S. C. App., see. 611, as amended by Public Law 921, 81st Cong.), or that 
the Army take such action under title 32, Code of Federal Regulations, sections 
438.2 (b) (a) (1), (2) and 488.2 (b) (b) and (e). Finally, it is claimed this 
was an illegal and arbitrary discrimination against a small business in favor 
of a large one. 

Held: There is no basis for allowance of any amount in excess of that fixed 
in the contract, as amended. 

The bid stated no exception to the provision contained in the invitation to 
bid relating to right of the Government to make an award on any item for a 
quantity less than the quantity bid upon. In making determination as to engi- 
neering acceptability, the Mayer Products Co. was given qualified approval be- 
cause it had never before produced the unit bid upon and survey led to rec- 
ommendation of award of 100 test benches and the balance to the previous 
supplier. Furthermore, the contract with the company was made pursuant 
to the negotiating authority of section 2 (c) (1) of the Armed Services Pro- 
curement Act of 1947, in the form of a purchase order which required accep- 
tance by the company in order to bind it. 

Thus the company was on notice at the time of the submission of its bid that 
the Government reserved the right to make an award on any item for a quantity 
less than the quantity bid upon at the price offered unless otherwise specified, 
and the bid fixed no limitation upon that right. The company was fully dis- 
charged from any obligation under its bid by the Government’s failure to accept 
within 30 days, but nevertheless voluntarily accepted the contract for 100 units. 
The fact that a contract was entered with Weidenhoff Co. at a higher unit 
price affords no proper basis for granting relief, it being well settled that valid 
contracts are to be enforced and performed as written and the fact that super- 
vening or unforeseen causes render performance more burdensome or less proii- 
table, or even occassion a loss, is not sufficient to excuse performance or to en- 
title a contractor to additional compensation. 
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No element of legal or equitable liability here exist sufficient to justify sub- 
mission of the matter to Congress for payment under the act of April 10, 1928 
(45 Stat. 413). Moreover, since the contract was completed and payment 
of the contract price made, it is doubtful that this request for relief comes 
within the scope of the First War Powers Act (55 Stat. 839, as amended; 50 
U. S. C., see. 611), and the Executive orders issued under that act (Executive 
Order No. 10210, dated February 2, 1951; see also 24 Comp. Gen. 723 and 31 
Comp. Gen. 685). 

(b) (Ms. Comp. Gen. B—129249, October 11, 1956) 

There is no provision of law which authorizes the Comptroller General to 
remit or waive the liability of a contractor for excess costs or damages result- 
ing from his default. 

Two responsive bids were received by the Department of the Navy to its invi- 
tation for bids on urgently needed starter generators. One bid by Airborne, Inc., 
a small-business concern, at a unit price of $701.50 and one from Bendix Avia- 
tion at unit price of $1,329 but the Navy Department, as a result of a preaward 
survey, concluded that Airborne did not have the engineering experience or 
financial resources necessary to enable it to perform the contract. The case was 
forwarded to SBA so that agency might consider whether it desired to issue a 
certificate of competency on behalf of Airborne. Such a certificate was issued 
by SBA and, following the Navy Department’s request for reconsideration, SBA 
after further investigation confirmed its original action. The contract was then 
awarded to Airborne at its bid price, $447,557, as required by law. 

Airborne was unable to furnish a preproduction model meeting the require- 
ments of the specifications and the contract was terminated for default, after 
which a letter contract was entered into with Bendix for $828,762. 

The Navy recommended waiver of the Government’s claim against Airborne 
for the excess costs on an equitable basis, believing it had exercised marked dil- 
igence under the contract but failed to understand the complexities of the item 
being produced and the production difficulties and because little chance existed 
for collection against Airborne. 

But the Comptroller General held that there was no basis for waiver; that 
the liability of Airborne must be determined in accordance with the ordinary 
principles of law; that courts cannot release parties from imprudent bargains 
unless an undue advantage has been taken of them. Here the Navy exerted all 
efforts available to it to warn the contractor that the article being procured 
would be difficult to manufacture and to explain why the contractor was not 
considered capable of producing it. However, the contractor was able to per- 
suade the agency of the Government (SBA) charged with making the final de- 
cision in the matter that it was fully capable of performing at the price stated. 
There is no basis for relieving Airborne from liability under the contract. 


9. GENERAL PRINCIPLES OF CONTRACT LAW APPLICABLE TO AWARDS TO SMALL 
BUSINESS 


(a) (Ms. Comp. Gen. B—124572, Jan. 11, 1956) 


A bidder may not qualify its proposal in such a manner as to materially vary 
the advertised terms of the invitation. 

The bidder here inserted in its transmittal letter a statement requesting a 75- 
percent partial-payments clause. The contracting agency took the position the 
statement was not a mere expression of a preference for partial payment bu: 
rather a condition of the bid, constituting a major deviation which could not be 
waived since it affected the price (citing 30 Comp. Gen. 179). It is reasonable to 
construe this language as tantamount to a requirement of contract and, in the 
absence of clarification, such request constituted a bid qualification. It is specu- 
lative as to the extent that the price may have been affected by this request, but 
it seems clear that the request constituted a deviation which went to the price 
and it is conceivable other bidders might have submitted lower bids had they 
been permitted to include in their bids a provision for 75-percent partial payments, 


(b) (Ms. Comp. Gen. B-121926, Mar. 21, 1956) 


Purported agreements relating to the General Services Administration, lacking 
elements of mutuality and enforcibility, are neither contracts nor proper delega- 
tions of authority to contract and this negotiation not within the statutory powers 
or authority of the General Services Administration. 

The invitation issued for bids by the GSA, in this case, included the statement 
that “the contract shall be awarded to that responsible bidder whose bid, con- 
forming to the invitation for bids, will be most advantageous to the Government, 
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price and other factors considered.” It further provided, in substance, that in 
order for a responsible bidder to receive an award, he must be willing to meet 
the lowest price of any responsible bidder, and an award will be negotiated with 
such bidder on that basis. Further, it provided for making multiple awards to 
those responsible bidders whose bids, conforming to the solicitation for offers, 
will be most advantageous to the Government. Finally the invitation schedule 
contained a provision that “contracts resulting from this invitation for bids for 
supplies and/or services listed herein will be available for use by, but are not 
mandatory on, agencies and activities of the Federal Government located in 
Washington, D. C., and contiguous area and the government of the District of 
Columbia.” 

The several bidders were obligated to accept orders from any Government 
agency in the Washington area but no agency of the Government was under any 
obligation to order such services from any of the listed contractors, nor was 
any one of such contractors assured of any orders, no matter how great a volume 
of such services might be needed by the Government. 

Judged by basic rules of contract, these purported contracts under considera- 
tion are without even the semblance of validity. The contracts are not mandatory 
on the Government agencies and the multiplicity of awards is in itself wholly 
inconsistent with the existence of any obligation of the Government to any in- 
dividual contractor. 


10. PENDENCY OF ADMINISTRATIVE APPEAL DOES NOT SUSPEND ACTION ON PROPOSED 
PROCUREMENT 


(36 Comp. Gen. 72) (B-128442, Aug. 1, 1956) 

The award of a contract for procurement of supplies from another source fol- 
lowing the termination of the original contract for default need not be deferred 
pending a decision on the contractor’s appeal from the default termination. 

While appeal is pending before the Armed Services Board of Contract Appeals 
from order terminating contract for default, it is not ordinarily practical or 
necessary for the contracting agency to suspend action on a proposed procure- 
ment of the necessary supplies or services from another source until such time as 
a decision on the appeal has been rendered. Therefore, a contract by the Armed 
Services Medical Procurement Agency under such circumstances was properly 
made and no exception thereto is warranted. 


11. AWARD OF CONTRACT TO FIRM IN LABOR SURPLUS AREAS 


(34 Comp. Gen. 451) (B-122339, Mar. 18, 1955) 

In the absence of a determination that a small-business concern shall receive 
award of contract, as contemplated by section 214 of the Small Business Act of 
1953, Veterans’ Administration may award a contract to a firm tied as low bidder 
who will perform the contract in an area of substantial labor surplus in accord- 
ance with Defense Manpower Policy No. 4 (revised), which provides for the award 
of contracts to firms located in labor surplus areas. 


12, SMALL BUSINESS POLICY AND PROCEDURES 


(JAGT 1955/1104) 

Awards to small business may be made either as the result of negotiation or 
advertising. When it is desired to procure by negotiation, authority to do so 
must be found within one of the exceptions listed in section 2 (c) of the Armed 
Services Procurement Act. At present, section 2 (c) (1) may be used in all 
cases. When it is desired to procure by formal advertising, the justification 
for restricting invitations or an award to small business is found in section 214 
of the Small Business Act of 1958. So far as concerns “small business restricted 
advertising,” the usual formalities of advertising should be followed and both 
the Armed Services Procurement Act and section 214, Small Business Act of 
1953, should be cited as authority for the award. 


13, TRANSFER OF FUNDS—REVOLVING FUND, SMALL BUSINESS ADMINISTRATION, TO 
SALARIES AND EXPENSES, SBA—PAYMENT OF INTEREST 


(Ms. Comp. Gen. B-117517, February 9, 1954) 


Supplemental Appropriation Act, 1954 (Public Law 207, 67 Stat. 418, 427), 
authorizes transfer from the “Revolving Fund, Small Business Administration” 
to the appropriation “Salaries and Expenses, Small Business Administration, 
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1954” for administrative expenses in connection with activities financed under 
said fund. 

Query: Is interest required to be paid on advances from that fund by sec- 
tion 204 (b) of the Small Business Act of 1953 (Public Law 163, 67 Stat. 232, 
233) ? 

Held: Since the amount so authorized to be transferred is not to be used 
for any of the purposes enumerated in sections 207 (a), (b), (¢), and (da), 
interest is not payable on such amount. 


14, “REGULAR DEALER’ WITHIN MEANING OF ASPR 


(Ms. Comp. Gen. B-113862, July 31, 1953) 

Armed Services Medical Procurement Agency awarded contract to United 
States Metal Products Co., on the basis of a facility survey made by the 
Inspector of Naval Material at Kansas City, Mo., and refused to award contract 
to apparent low bidder, Midwest Surgical Supply Co. 

Paragraph 1-201.9 ASPR, defines a “regular dealer’ as, “A person or firm 
who owns, operates, or maintains a store, warehouse, or other establishment 
in which materials, supplies, articles, or equipment of the general character 
described by the specifications and required under the contract are bought, 
kept in stock, and sold to the general public in the usual course of business.” 

Inspection report of Midwest’s plant showed that its only facilities consisted 
of a sales office operated from a residence in Omaha, Nebr. The report also 
set out that the mere fact Midwest had sold stainless syringe holders previously 
did not bring that firm within the scope of regular dealer since the firm did 
not own, operate, or maintain a store, warehouse, or other establishment in 
which this type of item was bought, kept in stock, and sold to the public in the 
usual course of business. The Kansas City Regional Director of Small Defense 
Plant Administration did not reeommend the company. 

Held: Rejection of the bid of Midwest was based upon a genuine and thorough 
investigation of the company’s status in the business of manufacturing the 
syringe holders and a bona fide conclusion that the company was not a “regular 
dealer” within the meaning of that term as used in the ASPR. Nothing was 
established (by the protest made) that the authority under which the contract 
was negotiated was exceeded or abused by the Defense Administration in 
awarding the contract to U. S. Metal Products Co., and, accordingly, there is 
no basis upon which to question the administrative action taken in the case. 


x 





